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WELCOME TO THE CREDIT UNION
COMPLIANCE ROADMAP

This Credit Union Compliance Roadmap is designed to assist credit union professionals as they
navigate a complex regulatory environment. As a research tool for credit unions that focus on federal
regulatory requirements, it will be helpful to anyone who wants to gain a solid foundation of knowledge
about the federal compliance issues facing credit unions. This manual is designed to be used
electronically with links to federal laws, regulations, guidance documents and other helpful resources.

The Roadmap also serves as the textbook for our Regulatory Compliance School.

We want to be clear about what this manual /s not. The Roadmap is not an attempt to address every
nuance of every law, regulation and guidance document that affects credit unions. Rather, this will
highlight major topics and offer resources and tools so that you can research the topics. Our goal was
not to give you everything, but to empower you so that you can find anything that you need.

If you are studying for your NCCO designation, this manual is your best study guide. There are four
NCCO exams in total - each testing on information found specifically within this manual. Also, please
note that active, unexpired designations and training earned in 2024 (including recertifications) will
by fully recognized by America’s Credit Unions.

Lastly, we want to say thank you. You either purchased this, your credit union did, or someone from
your credit union attended Regulatory Compliance School. We appreciate that fact. If we can improve

this manual, just let us know.

AMERICA'’S CREDIT UNIONS

In August 2023, the National Association of Federally-Insured Credit Unions (NAFCU) and the Credit
Union National Association (CUNA) announced their intent to merge. Members of each association
had the opportunity to vote on the proposed merger, and overwhelmingly voted in favor of it.
America’s Credit Unions was legally created January 1, 2024, providing one unified voice in
Washington, D.C., for credit unions and the nearly 140 million consumers they serve.

As mentioned in the previous section, the Roadmap was created as the textbook for Regulatory
Compliance School - previously a NAFCU conference and resource. This year’s Roadmap retains some
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references to NAFCU and previous resources, but will evolve as we continue through the
transformation process into America’s Credit Unions. For more information on America’s Credit
Unions, please visit our website.

COMPLIANCE RESOURCES

Included in this Roadmap:

> NAFCU Notes - links to relevant resources such as Compliance Blog posts and Compliance Monitor
articles;

» Research Tips - suggestions on conducting research and links to regulatory resources to assist users
in making a deeper dive on a particular topic;

» Examples - illustrations of concepts to contextualize a rule or issue; and

> More Information - other helpful information such as compliance tips, common issues and other
insights.

REGULATION LINKS

Recognizing that links break and/or change at times, below is a list of links to regulation main
webpages to assist with research and to access regulations discussed throughout this manual. This is
not intended to be a complete list of all regulations impacting the credit union industry.

Consumer Financial Protection Bureau (CFPB)

Title 12, Chapter X
Regulation B (Equal Credit Opportunity Act) Part 1002
Regulation C (Home Mortgage Disclosure Act) Part 1003
Regulation E (Electronic Fund Transfers) Part 1005
Regulation F (Debt Collection Practices) Part 1006
Regulation G (S5.A.F.E. Mortgage Licensing Act - Federal Registration of Residential Mortgage
Loan Originators) Part 1007
Regulation H (S.A.F.E. Mortgage Licensing Act - State Compliance and Bureau Registration
System) Part 1008
Regulation P (Privacy of Consumer Financial Information) Part 1016
Regulation V (Fair Credit Reporting Act) Part 1022
Regulation X (Real Estate Settlement Procedures Act) Part 1024
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Regulation Z (Truth in Lending Act) Part 1026
Payday, Vehicle Title and Certain High-Cost Installment Loans Part 1041

Department of Defense (DoD)

Title 32, Chapter |, Subtitle A (Military Lending Act) Part 232

Department of Justice (DoJ)

Title 28, Chapter | (Americans with Disabilities Act) Part 36

Federal Communications Commission

Title 47, Chapter I, Subchapter B, Subpart L (Telephone Consumer Protection Act) Part 64

Federal Reserve System

Title 12, Chapters I
Regulation D (Reserve Requirements of Depository Institutions) Part 204
Regulation CC (Availability of Funds and Collection of Checks) Part 229
Regulation J (Collection of Checks and Other Items by Federal Reserve Banks and Funds
Transfers through Fedwire) Part 210
Regulation GG (Prohibition on Funding of Unlawful Internet Gambling) Part 233

Financial Crimes Enforcement Network (FIinCEN)

Title 31, Chapter X
Bank Secrecy Act Regulations
General Provisions - Part 1010
Rule for Banks - Part 1020

National Credit Union Administration (NCUA)

Title 12, Chapter VII
Subchapter A - Regulations Affecting Credit Unions Parts 700-761
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Office of Foreign Assets Control (OFAC)

Title 31, Chapter V
Subtitle B - Regulations- Part 500
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CHAPTER 1 — FUNDAMENTALS
SECTION 1 — THE LEGISLATIVE AND REGULATORY PROCESS
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LEGISLATIVE PROCESS

I'm Just a Bill

Every public law started out as a bill or resolution in Congress, which is simply proposed legislation. In
the Senate, bills are numbered and prefaced with the letter S. (i.e,, S. 145); in the House, they are
prefaced with the letters H.R. (i.e.,, H.R. 145). Legislative proposals are introduced in the respective
chambers by Senators or Representatives - the Senator or Representative who introduces a bill
becomes its “sponsor.” Once a bill is introduced into the House or Senate, it is usually referred to the
committee that has jurisdiction over the subject of the proposal.

RESEARCH TIP: Congress.gov is a great resource for researching bills and
-Q other activity in Congress. It is a website run by the Library of Congress that
s tracks federal legislation and makes the information available to the public.

Committees

The Senate and the House of Representatives have several committees that preside over specific
subject matters. Both political parties have members on each committee, with the chair of the
committee filled by a member of the majority party. These committees are broken down further into
subcommittees, which preside over more specific subject areas. For example, the Senate Committee

on Banking, Housing, and Urban Affairs oversees many subject areas such as banking, securities,

housing and mass transit. It has five subcommittees that specialize in a smaller portion of the

committee’s jurisdiction: Economic Policy; Financial Institutions and Consumer Protection; Housing,
Transportation and Community Development; National Security and International Trade and Finance;
and Securities, Insurance and Investment. The House of Representatives has a Financial Services

Committee, which oversees "the Federal Reserve Board and individual reserve banks, the Treasury,
the production and distribution of currency, and the Nation’s capital markets.”

Once a bill makes it to committee, the committee will determine whether or not to take it up for
consideration. Many bills are introduced but not every bill is considered. A committee, therefore, has
considerable power in setting the House and Senate agendas by determining which bills it will consider
in detail. When a bill is under consideration, the committee will request input from relevant government
agencies and departments, often in the form of a report. Committees often hold hearings to gather
more information, especially if the committee views the bill as significant. These hearings generally
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have expert withnesses who may be from government agencies or the industry the bill purports to
govern; and impartial witnesses that have an expertise in the subject at hand.

After hearings are completed, the committee will deliberate the bill and members often introduce
amendments in what is referred to as the "markup” phase. The committee members vote on the
changes and for further action of the measure. If the committee votes to report the bill, the Committee
Report is produced, and then the bill is introduced to the floor for debate.

NAFCUNOTE

NAFCU often sent credit union witnesses before a committee considering a bill that could
affect credit unions. This is an effort that will continue at America’s Credit Unions. For
example, credit union officials, executives or employees may testify before Congress in
coordination with the Advocacy division of America’s Credit Unions. For more information

on our Advocacy division, visit our website.

Floor Consideration

Once a bill is brought to the floor of the House or Senate it may be debated by the full membership.
The bill is then ready for the vote on passage. If the bill is passed by the House of Representatives and
a Senate version has yet to be passed, the House’s version will be referred to the Senate, and vice
versa. Once a version has been passed by both houses, it will go to the president.

The president can either sign or veto the bill. If the president
vetoes the bill, Congress can redraft it or override the veto

with a two-thirds vote in both the House and Senate. If the EXAMPLE

president does not act within 10 days, the bill automatically The E-SIGN Act is an

becomes law. Normally, once a bill reaches the president, it example of a self-

is signed into law. effectuating act. All the
requirements a credit union

Some of these laws, usually referred to as “Acts”, are self- must follow to provide

effectuating, meaning regulations are not needed to electronic disclosures to

interpret the act or “bring it into effect.” Other laws direct an members are found directly

agency (or several agencies) to issue implementing in the E-SIGN Act itself.

regulations to interpret and carry out an act’s requirements.
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The Importance of Legislation

Why do we care about the legislative process and the committees who oversee the areas that govern
credit unions? We care because once a law is on the books, it is very hard to change. Any influence
the credit union community can exert must begin before the law is enacted. Once it is on the books,
credit unions may only have some influence in the outcome of the implementing regulations. But the
agencies only have so much flexibility in interpreting and implementing the statutes - they must follow
the law. Every credit union should know its respective senators and representatives and which
committees they serve.

REGULATORY PROCESS

Federal regulations are implemented by federal agencies. These agencies, such as the National Credit
Union Administration (NCUA), issue regulations under specific direction from an act or from an
agency’s general authority to issue regulations to interpret and carry out an act.

Section 1766 of the Federal Credit Union Act provides in part: “the Board may prescribe rules and
regulations for the administration of this chapter (including, but not by way of limitation, the merger,
consolidation, and dissolution of corporations organized under this chapter).” Thus, the NCUA Board
may prescribe rules as it sees fit to carry out the purpose of the Federal Credit Union Act. The NCUA
Board is the “Board” referred to in this section.

Acts may also specifically direct an agency or agencies to issue implementing regulations. For
example, the regulations found in Part 707 of NCUA'’s regulations exist because the Truth in Savings
Act directed NCUA, along with the federal banking agencies, to issue implementing regulations to
carry out specific provisions of the Act.

Proposed Rules

NCUA and the other agencies cannot simply adopt new regulations. Under the Administrative
Procedure Act (APA), they must follow specific procedures, which generally include issuing proposed
rules and giving the public time to provide comments on these proposals. Any interested party may
comment on a proposed rule, and this is the best time for the credit union industry to provide its views
on a specific proposal. Comments are made public and can be accessed from the particular agency’s
website. NCUA, for example, has a specific webpage listing proposed rules with respective comments.
The agency is required to consider all submitted comments when formulating the final rule.
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NAFCU NOTE

NAFCU provided comments on proposed rules and sought comments from member
credit unions through publications called Regulatory Alerts. The comments submitted by
America’s Credit Unions can be viewed on our website. We encourage our members to

reach out with their thoughts so that we may incorporate them into our advocacy efforts.

Final Rules

Final rules are issued after the comment period is over and the agency has had enough time to consider
all comments. When the final rule is issued, it usually includes a summary, a background section, an in-
depth discussion of the comments and the agency’s determination of the final rule, as well as the final
rule. The in-depth discussion contains the agency’s rationale for the final rule. To know what an agency
was thinking in formulating a final rule, look to the in-depth discussion. This is often called the preamble

or prefatory language.

The final rule will have one or two dates - the effective date and perhaps a mandatory compliance
date. If the rule has a mandatory compliance date, it is generally further out than the effective date. A
mandatory compliance date may be provided when the agency is aware that the industry needs extra
time to come into compliance because credit unions must change internal procedures or amend
disclosures. If there is not a mandatory compliance date, the credit union is expected to be in
compliance by the effective date.

EXAMPLE

Credit unions can comment on which regulations need to be updated, the unintended
consequences of certain regulatory requirements and other issues that may restrict how the
credit union provides its members with the products and services they demand.

Agencies will conduct regulatory reviews, where existing regulations are reviewed to determine if
updates are necessary. NCUA identifies one-third of its regulations for review every year (each
regulation is under review every three years). NCUA notifies the public of its annual regulatory review,
identifying the regulations that are up for review. The public may then make any comments regarding
those regulations. This is a rare opportunity to comment on regulations that have already been
implemented.
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Advanced Notice of Proposed Rulemaking

An advanced notice of proposed rulemaking (ANPR) is used when an agency feels it needs more
information about a topic before it issues a proposed rule or to help determine if a rulemaking is
necessary.

Interim Final Rule

The APA provides an exception to the public notice and comment prior to promulgation of a rule when
an agency “for good cause finds (and incorporates the finding and a brief statement of reasons
therefore in the rule issued) that notice and public procedure thereon are impracticable, unnecessary,
or contrary to the public interest.” See, 5 USC § 553(b)(3)(B). When an agency has such a finding, it
will issue an interim final rule. The interim final rule is issued, along with a request for public comments.
The agency may issue a final rule after considering public comments, but in the meantime, there is a
final rule in effect. These are seldom used by the financial services regulatory agencies but are issued
occasionally in emergency situations and when the agency has little flexibility from the statute.

ANATOMY OF A REGULATION

Understanding the makeup of a regulation is conducive to effective compliance research. This section
details the anatomy of a regulation. However, the best way to get familiar with regulatory research is
with practice. Here is an example from NCUA'’s Truth in Savings rule to illustrate how a regulation is
structured.

Code of Section This refers to
Federal Symbol section 701.21
Regulations , which is found
‘ in Part 701
s 12 CFR § 701-21(9) Paragraph
(g) in section
I I 701.21

Code of Federal Regulations

Federal regulations are created by federal agencies, such as NCUA and the Bureau of Consumer
Financial Protection (CFPB). These regulations are codified in the Code of Federal Regulations (CFR).
The regulations are indexed by titles, chapters, parts and sections. Titles are categorized by subject
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matter. For example, the subject matter for Title 12 of the CFR is Banks and Banking. Title 12 houses
most (but not all) of the federal regulations governing credit unions. NCUA’s regulations are housed
in Title 12, Chapter VII. Parts 700-799 are dedicated to NCUA regulations. Within each part are sections.
For example, Part 701 houses NCUA'’s rules for the organization and operation of federal credit unions,

and section 701.21 provides NCUA'’s general lending regulations for federal credit unions. When an
article cites to the CFR, the citation is providing the specific regulation or section on which the author
is relying.

All the CFR regulations are on the Code of Federal Regulations website and also on the eCFR site

(electronic CFR). The various agencies will generally provide their specific regulations on the agency
websites. For example, NCUA makes its regulations available here. If you are searching for a recent
final rule, NCUA houses these on a different page entitled Rulemakings and Proposals for Comment.

The Rule Itself

Regulations tend to have the same general makeup:

> Authority/Purpose/Scope Section. This section generally provides the authority of the agency to
promulgate the rule, the purpose of the rule and the scope/coverage of the rule.

> Definitions Section. This section defines terms used throughout the rule. Do not ignore this section,
as it can define a generally understood term to mean something very specific that might not be
expected. The credit union’s responsibility, and an answer to a compliance question, can turn on a
definition specific to that section.

EXAMPLE

Most people have a general understanding of the term “downpayment” in reference to a
credit transaction. However, Regulation Z defines this term to mean something very specific
- the amount paid to a seller to reduce the cash price of goods or services in a transaction
where the seller is also the creditor.

> Substantive Rules. These sections provide the substantive rules that set forth the responsibilities
and potential liabilities of the credit union.

> Recordkeeping. Many regulations have recordkeeping requirements.

> Enforcement. Enforcement authority of a regulation is often spelled out in a separate section of
the rule.
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>  Appendices. These can contain sample forms and disclosures, staff commentary and other
explanatory information.

Some regulations are so large they are divided into subparts (Regulation Z has Subparts A-G). These
subparts generally are a group of sections related by a common subject (one of Regulation Z’s
subparts relates to open-end lending, another to closed-end lending, etc.). All regulations have
sections that have a title and a specific number linked to them (Section 1026.2 of Regulation Z is titled
“Definitions and rules of construction.”). The section titles can be useful. When reviewing an
advertisement for a checking account, you might look at the Truth in Savings section, appropriately
titled “Advertising,” which houses the rules for advertisements of accounts.

Staff Commentary

Not every rule has staff commentary, but when a rule does have one it can be very helpful. Staff
commentary is often found as an appendix or supplement to a rule, rather than in a numbered section.
The staff commentary tends to provide explanations and examples of the rules in plain English. If you
are unclear as to the application of a rule after reading it, the next step is to review the staff
commentary.

Preambles

Preambles, or prefatory language, are found EXAMPLE

in the official proposed rule or final rule For an example of what the Federal

Register version looks like, NCUA's 2023
revisions to the model bylaws can be

summaries, explanations of the agency’s found in PDF here or electronically here.
determinations and, in final rules, summaries

issued in the Federal Register. This language

contains background information,

of comments received by the agency.

RESEARCH TIP: The preamble is a great place to head when researching a

question that seems to be stuck in the “gray” area that the rule and staff
>\ commentary do not answer. An answer may or may not be found here but it
often gives an indication as to what the agency’s goal was with a particular

provision. The preamble could also indicate what an agency’s response might
be to a specific question if posed directly to that agency.
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You will not find the preamble in the codified rule. The preamble is found only in the Federal Register
issue that contains the rules. When a federal agency such as the NCUA issues a final rule, the rule is
published in the Federal Register. This publication will contain the entire rule, including the preamble.

An agency will often post this version of a rule on its own website as well, but they do not remain there
forever. The Federal Register can be researched online as far back as 1995.

Legal Opinion Letters

Legal opinion letters, or staff opinion letters, are letters written by an agency that has authority to
interpret the regulation at hand. Such letters are not part of a regulation, but often interpret the
application of a regulation to a specific set of facts. Not all federal regulators issue legal opinions, but
NCUA does and has many of its legal opinion letters listed on its website. The letters are responses to
guestions posed by an individual or entity. Many of NCUA'’s legal opinion letters are addressed to credit

unions or attorneys working for credit unions. Technically, these legal opinion letters apply only to the
guestion at hand and to the party that posed the question. However, they are incredibly useful research
tools. If an agency has addressed your question, or one similar to it, in a previously written legal opinion
letter, it provides a good indication of how the agency would respond to your specific question. It is
important to keep in mind that these letters can be superseded by subsequent opinion letters or
regulations. So, when coming across a letter that addresses an issue you are researching, dig a little
further to ensure that the opinion has not been replaced. The older the letter, the more susceptible the
opinion is to being outdated.

Other Guidance

NCUA issues guidance that may or may not go through the formal rulemaking process. The agency
issues Interpretive Rulings and Policy Statements (IRPS) that are NCUA'’s official interpretation of the

Federal Credit Union Act (FCU Act) as it relates to a particular issue. NCUA also issues Letters to Credit

Unions and Other Guidance These letters address policy issues and are frequently used to clarify NCUA
exam expectations or other operational issues for federally insured credit unions and federal credit
unions, respectively.

In addition, NCUA issues Regulatory Alerts to notify credit unions of changes to regulations. The

agency typically issues an alert when a law or regulation issued by another regulator would impact
credit unions. In general, these alerts are not timely enough to assist credit unions in preparing for
regulatory change. Similarly, NCUA will occasionally issue a Risk Alert to notify credit unions of a
particular risk that could impact a credit union’s operation. The Letters to Credit Unions, Letters to
Federal Credit Unions, Risk Alerts and Regulatory Alerts can be accessed here.
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All of these guidance documents may be found on NCUA’s website. One should always look at the

date of a piece of guidance and check to see if anything more recent has been issued. NCUA’s IRPS
webpage only includes links to active IRPS. With Letters to Credit Unions, NCUA no longer includes

obsolete letters on its website.

Putting it All Together

As mentioned before, NCUA'’s rules and regulations are officially codified in the Code of Federal
Regulation at 12 CFR Parts 700-799. NCUA promulgates the rules that appear in the CFR with notice
and comment rulemaking as set out in the Administrative Procedure Act. This means a rulemaking
may have three or four stages. There may be an advance notice of proposed rulemaking where the
agency seeks broad comments on a group of general ideas it wants to draft a rule about. Many times,
NCUA goes directly to the proposed rule stage and publishes a proposed rule in the Federal Register
for the public to comment. Once the agency has comments, it may then issue a final rule. The agency
may also issue an interim final rule, which is effective while the agency receives comments. This is often
done when the rule is an emergency type of rule or if the agency has little flexibility pursuant to a
statute.

Multiple federal regulators issue regulations that give credit unions specific rules to follow that flow
from the authority in various statutes. An agency’s regulations also provide specific rules to follow
regarding the agency’s adjudicatory powers and rules regarding access to information.

RESEARCH TIP: Go to the Federal Register website to start browsing, to
>\ sign up for the daily email of its Table of Contents or sign up to be notified
uf each time a rule impacting credit unions is published in the Federal

Q Register by creating a search and subscribing to those results. See this
NAFCU Compliance Blog post for more details.
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OVERVIEW OF THE FEDERAL CREDIT UNION ACT

Federal credit unions are chartered under the Federal Credit Union Act (FCU Act). The FCU Act creates
the main body of law under which federal credit unions are governed and sets forth the National Credit

Union Administration’s (NCUA) authority to perform functions like overseeing the share insurance
fund. Of course, credit unions are required to comply with additional laws and regulations. This section
will focus solely on the FCU Act and its implementation by the NCUA. State chartered credit unions
should look to their state credit union act to determine the applicable rules.

HISTORY OF THE FEDERAL CREDIT UNION ACT

During the Great Depression, banks refused to provide loans to community members, especially those
who were poor. Due to this, credit unions were formed by groups of people pooling their savings and
making loans to neighbors to provide a source of inexpensive credit to purchase products. As the
popularity of credit unions grew and more states adopted legislation to form state charted credit
unions, it became necessary for federal credit unions to be formed. The FCU Act was enacted by
Congress in 1934.

As the FCU Act congressional findings explain, credit unions are unlike banks because “they are

member-owned, democratically operated, not for profit organizations generally managed by volunteer
boards of directors and because they have the specified mission of meeting the credit and savings
needs of consumers, especially persons of modest means.” The purpose of the law was to make credit
available and promote provident credit through a national system of not-for-profit cooperative credit
unions. The FCU Act established the federal credit union system and created the Bureau of Credit
Unions, the predecessor to the NCUA, to charter and oversee federal credit unions.

Major Provisions

Title | - General Provisions

Title | establishes how federal credit unions can be legally chartered and organized. It discusses what
actions a federal credit union has the legal authority to perform; these are called the federal credit
unions powers. Title | specifies information about credit union governance including requirements for
the board, annual meetings, supervisory committees, and information about the rights of credit union
members.
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MORE INFORMATION: For more information on credit union powers, see Section 6 of
this chapter.

Under Title | of the FCU Act, field of membership is also delineated. Federal credit unions must be
chartered with distinct fields of membership that share a common bond. The most updated version of
NCUA'’s Chartering and Field of Membership manual can be found in Appendix B to 12 CFR Part 701.
This aspect of federal credit union organization has undergone significant change in the past twenty

years. Most notably in 1998, as the result of a Supreme Court decision in NCUA v. First National Bank
& Trust, Congress passed the Credit Union Membership Access Act (CUMAA). The CUMAA reversed
the ruling from the court case, authorizing a credit union to have multiple common bonds among its

membership.

Title Il - Share Insurance

The National Credit Union Share Insurance Fund (NCUSIF) is the federal fund created by Congress in
1970 to insure member's shares in federally insured credit unions. NCUA was created in part to advance
the creation of such a fund. The insurance limit was permanently increased from $100,000 to $250,000
by passage of the Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank) on
July 21, 2010, and NCUA amended its rules on September 17, 2010, to reflect the change.

By law, federally insured credit unions maintain one percent of the credit union’s shares in the NCUSIF.
The NCUA Board is permitted by the FCU Act to administer the NCUSIF and set the normal operating
level between 1.20 percent and 1.50 percent. Currently, the NCUSIF normal operating level is set to be
maintained at or near 1.33 percent of federally insured credit union deposits. The NCUA Board can levy
a premium or assessment if necessary and must report to Congress if the equity ratio of the fund falls
below 1.20 percent.

Title 1ll - Central Liquidity Facility

The Central Liquidity Facility (CLF) is a mixed ownership government corporation created to help
improve the financial stability of credit unions and serve as a liquidity lender to credit unions
experiencing unusual or unexpected liquidity shortfalls. The CLF was added to the FCU Act in 1978.
Member credit unions own the CLF that exists within NCUA. The president of the CLF manages the
facility under the oversight of the NCUA Board.

Membership is voluntary and open to all credit unions that purchase a prescribed amount of CLF stock.
There are two types of membership, regular (natural person credit unions) and agent (corporate credit
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unions). Natural person credit unions may borrow from the CLF either directly as a regular member or
indirectly through an agent member.

Credit unions are not required to maintain access to the CLF; however, NCUA issued a liquidity final
rule that became effective March 31, 2014. The rule requires federally insured credit unions with less
than $50 million in assets to maintain a basic written policy that provides a credit union board-
approved framework for managing liquidity and a list of contingent liquidity sources that can be
employed under adverse circumstances. The rule requires federally insured credit unions with assets
of $50 million or more to have a contingency funding plan that clearly sets out strategies for
addressing liquidity shortfalls in emergency situations. Finally, section 741.12 requires federally insured
credit unions with assets of $250 million or more to have access to a backup federal liquidity source
for emergency situations.

OVERVIEW OF THE NCUA

NCUA is the regulatory agency housed in the Executive Branch of government that oversees the
activities of federally chartered, and to some extent, federally insured credit unions. NCUA is an
independent agency, and is controlled by a three member board. The agency charters, supervises and
insures federal credit unions and insures most state chartered credit unions.

MORE INFORMATION: NCUA'’s Historical Timeline also provides a brief history of NCUA, its
leadership and major changes to its organizational structure.

ADMINISTRATIVE BODIES

All agencies of the federal government are governmental units that exhibit some characteristics of the
legislative, executive and judicial branches. NCUA is an administrative body that was specifically
created by Congress when it passed the FCU Act. Unlike some government agencies, NCUA receives
its authority directly from Congress; its authority is not delegated from a presidential action or order.
NCUA is also fully funded by the credit unions it insures and does not rely on the government for
funding. As an independent agency, NCUA does, however, often follow the spirit of executive orders
or other presidential decrees.
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All administrative bodies follow the rules set out in the Administrative Procedure Act (APA) in the
proposal and establishment of regulations. The APA, codified at 5 USC § 551, sets out rules regarding
how agencies can create regulations, including notice and comment to the public. It also sets out the
rules regarding adjudicatory actions and discusses judicial review of agency action.

NCUA BOARD

The NCUA Board is a three member board. The board members are appointed by the president, and
confirmed by the Senate. The president designates one of the members to be chairman and no more
than two members may be of the same political party. Also, by statute, only one of the three board
members may at the time of the appointment, be currently involved or recently involved with any
insured credit union as a committee member, director, officer, employee or other institution-affiliated

party.

NCUA board members serve staggered six-year terms, and may only serve multiple terms if their
original term was to fill out an unexpired term of another individual. Board members whose terms
expired may continue to serve until a successor has been confirmed and seated.

MORE INFORMATION: NCUA'’s website includes biographical information on the agency’s senior
leadership and current board members.

The chairman is the liaison between the NCUA Board and other government agencies and directs the
activities of the agency. For example, NCUA is a member of the Federal Financial Institutions

Examination Council (FFIEC), an interagency body empowered to prescribe uniform principles,

standards and forms to ensure consistency among federal regulators.

NCUA Board Authorities

The NCUA Board has different types of authorities based on the type of activity being overseen and
carried out. In general, NCUA has significant authority to approve rules and regulations governing
federal credit unions. NCUA also has significant authority relative to keeping credit unions safe and
sound, so some regulations apply to all federally insured credit unions. The NCUA Board may delegate
some of its authority to agency staff, including the directors of the regional offices. The board’s
authority includes administering NCUA'’s prompt corrective action regime to ensure capital soundness.
NCUA may also conserve or liquidate a credit union to protect the share insurance fund. The agency
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approves federal credit union charters, reviews field of membership changes for federal credit unions
and evaluates merger applications from all federally insured credit unions. As an adjudicator, the
agency hears administrative actions such as when a credit union appeals the denial of a charter
application or an examination finding.

MORE INFORMATION: Attending or viewing an NCUA board meeting is a great way to get an
introduction to the rulemaking process.

The NCUA Board typically has monthly board meetings, except during the month of August. It

approves rulemakings during its meetings and may approve charter applications. NCUA records board
meetings and provides an archived video of the meetings on its website.

NCUA ORGANIZATION

NCUA is divided into offices, both in the central headquarters and in regions. Under the direction of
the chairman, NCUA has the Office of Minority & Women Inclusion and the Office of External Affairs &
Communications. The Office of the Executive Director, Office of General Counsel, Office of Inspector
General and the Office of Ethics Counsel report to the NCUA Board.

RESEARCH TIP: The NCUA website is a great resource as it provides the
-Q organizational structure of the agency and very basic information on how

2

the agency operates.

In addition, other central offices and regional offices report to the Executive Director: Office of
Examination and Insurance, Office of National Examinations and Supervision, Office of Chief Financial
Officer, Office of Chief Information Officer, Office of Credit Union Resources and Expansion, Office of
Human Resources, Office of Public and Congressional Affairs, Office of Consumer Protection & Access,
Eastern Regional Office, Southern Regional Office, and the Western Regional Office. The contact
information for each of the offices can be found on the NCUA contact page.
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Regional Offices

NCUA maintains three regional offices throughout the country. Each regional office is responsible for
oversight, examination and supervision of the federally insured credit unions in its geographical region.

The Eastern Region’s office is located in Alexandria, Virginia, and consists of credit unions from
Connecticut, Delaware, the District of Columbia, Maine, Maryland, Massachusetts, Michigan, New
Hampshire, New Jersey, New York, Ohio, Pennsylvania, Rhode Island, Vermont, Virginia, and West
Virginia.

The Southern Region’s office is located in Austin, Texas, and consists of credit unions from Alabama,
Arkansas, Florida, Georgia, Indiana, Kentucky, Louisiana, Mississippi, North Carolina, Oklahoma, Puerto
Rico, South Carolina, Tennessee, Texas and the U.S. Virgin Islands.

MORE INFORMATION: Prior to January 7, 2019, the agency maintained five regional offices that
were consolidated as part of a lengthy reorganization process that began in 2017.

The Western Region’s office is located in Tempe, Arizona, and consists of credit unions from Alaska,
Arizona, California, Colorado, Guam, Hawaii, Idaho, lllinois, lowa, Kansas, Minnesota, Missouri, Montana,
Nebraska, Nevada, New Mexico, North Dakota, Oregon, South Dakota, Utah, Washington, Wisconsin,
and Wyoming.

Additionally, the Asset Management and Assistance Center (AMACQC), located in Austin, Texas, performs
management and recovery of assets and is responsible for conducting credit union liquidations. AMAC
also assists NCUA regional offices with the review of large complex loan portfolios and actual or
potential bond claims.

Office of the General Counsel

The Office of General Counsel has responsibility for all legal matters affecting NCUA, including:
representing the agency in litigation; bringing enforcement actions against directors, managers and
other parties affiliated with credit unions; providing interpretations of the FCU Act and NCUA rules
and regulations to the agency and to outside parties; processing Freedom of Information Act requests
and appeals; advising the NCUA Board and the agency on general legal matters; and drafting
regulations designed to implement statutes or ensure the safety and soundness of credit unions.
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Office of Consumer Financial Protection

Established in 2010, the Office of Consumer Financial Protection reflects NCUA’s heightened focus on

consumer protection. Within the office, the Division of Consumer Affairs is responsible for the agency’s
consumer financial literacy efforts and manages the consumer websites, MyCreditUnion.gov and

Consumer Assistance Center, which handle consumer inquiries, education and complaints. The Division

of Consumer Compliance Policy and Outreach is responsible for consumer protection compliance and
rulemaking, fair lending examinations and interagency coordination and outreach. Finally, the Division
of Consumer Access is responsible for chartering and field-of-membership matters, low-income
designations, charter conversions and bylaw amendments.

Office of Credit Union Resources and Expansion

The Office of Credit Union Resources and Expansion, or CURE, began operations on January 7, 2018,

as part of NCUA's strategic realignment and modernization of its offices. CURE's mission is to support
credit union growth and development, offering assistance to any credit union in the following areas:
chartering; charter conversions; bylaw amendments; field of membership expansion requests; and low-
income designations. CURE also provides online training, grants and loans through the Community
Development Revolving Loan Fund and a program for minority institutions.

%»\ RESEARCH TIP: NCUA’s Support Services page provides resources and
\&.Q frequently asked questions on a variety of topics related to CURE.
L

Office of Examination and Insurance

The Office of Examination and Insurance provides national guidance for NCUA's efforts to assure the
safety and soundness of federally insured credit unions. The Division of Supervision oversees NCUA's
examination and supervision program. The Division of Risk Management oversees and directs NCUA's
credit union problem resolution program. The Division of Analytics and Surveillance manages data-
gathering, surveillance and national risk assessment programs and supports NCUA’s supervision of
technology risk in credit unions. The Division of Capital and Credit Markets evaluates and develops
policies and procedures related to credit union loans and investments and asset liability management.
The division also oversees the Central Liquidity Facility. Finally, the Division of NGN Support monitors
the NCUA Guaranteed Notes (NGN) program.
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Office of Inspector General

The Office of Inspector General (OIG) promotes the economy, efficiency and effectiveness of NCUA
programs and operations, and detects and deters fraud, waste and abuse, thereby supporting the
agency’s mission of monitoring and promoting safe and sound federally insured credit unions. The OIG
conducts independent audits, investigations and other activities, and keeps the NCUA Board and
Congress fully and currently informed of its work. The reports from the OIG include Audit Reports,
Material Loss Reviews, Performance and Strategic Plans, Semiannual Reports to Congress and Other
Investigative Reports.
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OVERVIEW

The Consumer Financial Protection Bureau (CFPB or bureau) was created by the Dodd-Frank Wall

Street Reform and Consumer Protection Act (Dodd-Frank). The CFPB was granted authority to
enforce the consumer laws referenced in the Act as well as additional powers to protect consumers in
financial markets. The bureau’s powers extend beyond traditional depository institutions. For example,
the CFPB has the authority to regulate and supervise payday lenders, credit reporting agencies and
debt collectors that were previously regulated by the Federal Trade Commission.

For credit unions, the CFPB has the authority to examine and supervise institutions with more than $10
billion in assets. Credit unions with $10 billion or less in assets are examined and supervised by NCUA
and, for state-chartered credit unions, their state regulator. Importantly, the CFPB’s examination and
supervision powers are generally limited to the consumer laws and regulations under its authority.
NCUA will continue to examine all credit unions for safety and soundness.

CFPB’s Authority over Nonbanks

Dodd-Frank granted the CFPB the authority to supervise nonbank entities in three markets:

1. Mortgage origination and servicing;
2. Payday lending; and
3. Private education lending.

The CFPB has the ability to supervise entities operating in these markets regardless of their size. It
examines these entities under its Nonbank Supervision Program.

Dodd-Frank also gave the CFPB the ability to regulate and supervise “larger participants” in other
markets for financial products and services. The bureau needs to issue regulations to define “larger
participants” as well as determine which markets it will regulate. For example, in 2012, the bureau
issued a final rule defining “larger participants” in the consumer reporting market.

In addition to credit reporting, the CFPB has also looked at “larger participants” in markets such as:

> Debt collection;
»  Consumer credit and related activities;
> Money transmitting, check cashing and related activities;

» Student loan servicing;
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> Auto lending;
> Prepaid cards; and
> Debt relief services.

The CFPB’s authority is not limited to these markets. It could determine to regulate other markets in
the future. For example, on November 7, 2023, the CFPB issued a proposed rule to define larger
participants for General-Use Digital Consumer Payment Applications. Unlike the CFPB’s regulation of
mortgage originators, payday lenders and private education lenders, the bureau’s authority in these
other consumer markets is limited to “larger participants.” It is required to define “larger participants”
for each nonbank market it regulates.

BASICS OF THE CFPB

The CFPB is an independent agency that derives its powers from Dodd-Frank. The bureau is
technically housed within the Federal Reserve but its powers are completely separate. In practice, the
CFPB’s budget is drawn from the Federal Reserve, but the bureau has autonomy in its actions.

The CFPB is led by a single director appointed by the president and confirmed by the Senate. The
director’s term is five years.

Importantly, the CFPB’s mission is focused solely on protecting consumers. Unlike NCUA, the bureau
does not have a requirement to consider the impact of its actions on the safety and soundness of the
entities it is regulating. The CFPB’s mission is as follows:

“The [CFPB] is a 2Ist century agency that implements and enforces Federal consumer
financial law and ensures that markets for consumer financial products are fair, transparent,
and competitive.”

Like other federal regulators, the CFPB must follow the Administrative Procedure Act (APA) notice
and comment rulemaking process. The APA, codified at 5 USC § 551 et seq., sets out rules regarding

how agencies can create regulations, including notice and comment to the public, adjudicatory actions
and discusses judicial review of agency action.
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Dodd-Frank requires the CFPB to analyze
the impact of its regulations on smaller NAECU NOTE l

institutions. Specifically, section 1022(b)(2)
For a detailed discussion of section

1022(b)(2), see this NAFCU Compliance
Blog post.

of Dodd-Frank requires the bureau to
determine the impact of its regulations on
banks and credit unions with $10 billion or

less in assets.

STRUCTURE OF THE CFPB

Under section 5491(b), the CFPB has a single director responsible for running the CFPB. This contrasts
with other federal regulators, including NCUA, which are run by boards. This is an important distinction

as the bureau does not hold regularly scheduled board meetings to announce its newly proposed or
finalized regulations. Instead, the CFPB - due to its structure with a single director - can issue new
regulatory proposals at any time and

without advanced notice to the entities

being regulated. In practice, the bureau NAFCU NOTE k
will often make major announcements in

In June 2020, the Supreme Court found the

connection with field hearings located CFPRB’s single-director structure violated the

throughout the country. separation of powers of the U.S. Constitution

because the director could only be removed for
In addition to the director, the CFPB has

five divisions responsible for different

cause. The Supreme Court effectively removed

this provision from Dodd-Frank, and the

aspects of the bureau’s duties. Below director may now be removed by the President

are additional details on each of these at will. Check out this NAFCU Compliance Blog

divisions.
post for more.
RESEARCH TIP: The CFPB’s organization chart is a useful tool to understand
»\ the structure of the bureau. Many of the CFPB’s divisions and offices have

dedicated webpages with additional resources and tools for credit unions

5

and members.
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Consumer Response & Education

The Consumer Response & Education division consists of two offices, the office of consumer response

and the office of financial education. These offices provide consumers with information, tools and
materials to help them make informed decisions through the CFPB’s website, social media, outreach
and education. Beyond providing financial literacy to members, this division also handles consumer
complaints, as well as communications with multiple groups that are impacted by the bureau’s actions.

Research, Monitoring & Regulations

This division is responsible for implementing the CFPB’s regulatory rulemaking authority, as well as
how financial products impact specific consumers - such as older Americans, servicemembers and
other vulnerable consumers. The division also investigates, analyzes, and monitors market data to
provide reports for other departments of the CFPB and to implement and ensure the regulations are
issued and interpreted in an informed, fair and efficient manner. The division consists of five main
offices: research; regulations, competition & innovation; markets, and consumer populations.

MORE INFORMATION: For certain rulemakings, the CFPB must establish Small Business Review

Panels to review the potential rulemaking and examine the economic impact on small entities.

Supervision, Enforcement & Fair Lending

This division is responsible for supervision and enforcement of the consumer financial protection laws
under the CFPB’s authority. This supervision includes examination of depository institutions with more
than $10 billion in assets as well as nonbanks that provide consumer financial products and services in
certain financial markets. The offices include:

> Supervision Policy;
>  Supervision Examinations; and

»  Enforcement.

These offices train examiners, execute examinations, set the CFPB’s supervisory policy through the
Supervision and Examination Manual, investigate potential violations and pursue enforcement actions.
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RESEARCH TIP: The Supervision and Examination Manual may be useful to
»\ all credit unions as it explains current regulatory requirements. Additionally,
:Q NCUA could follow the CFPB’s lead and adopt similar procedures in the
future to ensure examination consistency.

Operations

This division of the CFPB handles primarily internal issues regarding the bureau’s operations. For
example, this division handles the bureau’s budget and manages the CFPB’s responses to Freedom of
Information Act (FOIA) requests, and includes the offices of administrative operations, human capital,
office of the chief data officer, finance and procurement, and technology and innovation.

Legal

The CFPB has a Legal Division which is responsible for the bureau's interpretation of consumer laws
and regulations as well as laws impacting the CFPB’s operations. This division advises the director and
the CFPB’s other divisions on their actions and potential actions. The division also defends the bureau
if a lawsuit is brought against it by a third party. This division also has a role in drafting guidance
documents for the industry. Offices in this division include general law & ethics, law & policy and
litigation & oversight.

Advisory Committees

The CFPB created a Consumer Advisory Board consisting of various stakeholders and providing the

bureau with input on its operations and future actions. The CFPB also created a Credit Union Advisory

Council to better inform the bureau’s policy development, rulemaking and engagement functions.

THE CFPB’S REGULATORY AUTHORITY

Dodd-Frank transferred authority from existing regulators to the CFPB for enforcing the “enumerated
consumer laws” and their implementing regulations. The CFPB has authority for interpreting and
enforcing (NCUA and state regulators retain primary enforcement authority for credit unions with $10
billion or less in assets) the “enumerated consumer laws.” There are eighteen enumerated consumer
laws currently. Congress could create a new “consumer law” and give the bureau the authority to
enforce that new law as well.
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RESEARCH TIP: The CFPB’s Compliance Webpage contains links to
-Q supervision and examination resources, guidance and the periodically release

L

Supervisory Highlights which shares recent examination finds and trends.

Enumerated Consumer Laws

> Below is a listing of the eighteen enumerated consumer laws, which can be found at 12 USC §
5481(12). Keep in mind that each law has a different scope and not every law below applies to credit

unions.
> Alternative Mortgage Transaction Parity Act of 1982 - 12 USC § 3801 et seq.;
»  Consumer Leasing Act of 1976 - 15 USC § 1667 et seq.;
> Electronic Funds Transfer Act - 15 USC § 1693 et seq,;

MORE INFORMATION: The authority over the Electronic Fund Transfer Act does not include
section 920 on interchange. The Federal Reserve has authority over the interchange rules.

> Equal Credit Opportunity Act - 15 USC § 1691 et seq;
> Fair Credit Billing Act - 15 USC § 1666 et seq.;
> Fair Credit Reporting Act - 15 USC § 1681 et seq,;

MORE INFORMATION: The authority over the Fair Credit Reporting Act does not include section
1681m(e) on identity theft red flags and section 1681w on records disposal. NCUA has authority
over these provisions.

> Homeowners Protection Act of 1998 - 12 USC § 4901 et seq;

> Fair Debt Collection Practices Act - 15 USC § 1692 et seq.;

» Federal Deposit Insurance Act (Subsections (b) - (f) of Section 43) - 12 USC § 1831t(c)-(f);
»  Gramm-Leach-Bliley Act (Sections 502 through 509) - 15 USC §& 6802 - 6809;

MORE INFORMATION: The authority over the Gramm-Leach-Bliley Act does not include
section 6801(b), commonly known as the Safeguards Rule. NCUA has authority over this rule.
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>  Home Mortgage Disclosure Act of 1975 - 12 USC § 2801 et seq.;

»  Home Ownership and Equity Protection Act of 1994 - 15 U.C § 1607,

> Real Estate Settlement Procedures Act of 1974 - 12 USC & 2601 et seq,;

>  S.A.F.E. Mortgage Licensing Act of 2008 - 12 USC § 5101 et seq.;

> Truth in Lending Act - 15 USC § 1601 et seq.;

> Truthin Savings Act - 12 USC § 4301 et seq,;

> Omnibus Appropriations Act of 2009 (Section 626) - Public Law 111-8; and
> Interstate Land Sales Full Disclosure Act - 15 USC & 1701.

The CFPB gained authority for these enumerated consumer laws on July 21, 2011.

Inherited Regulations

In addition to authority over the enumerated consumer laws, Dodd-Frank also transferred authority
over the implementing regulations. Thus, the CFPB inherited nhumerous existing regulations that were
previously written and interpreted by other federal regulators. The bureau obtained authority over
these regulations on July 21, 2011. In late 2011, the CFPB republished these regulations in the Electronic
Code of Federal Regulations to move the regulations under Title 12, Chapter X (Sections 1000 - 1099).

Below is a listing of most of the regulations that were transferred to the CFPB. These regulations
implement the enumerated consumer laws.

> Regulation B - Equal Credit Opportunity Act - 12 CFR Part 1002;

> Regulation C - Home Mortgage Disclosure Act - 12 CFR Part 1003;

> Regulation D - Alternative Mortgage Transaction Parity - 12 CFR Part 1004;
» Regulation E - Electronic Funds Transfers - 12 CFR Part 1005;

> Regulation F - Fair Debt Collection Practices Act - 12 CFR Part 1006;

> Regulation G - SAFE Mortgage Licensing Act (federal) - 12 CFR Part 1007;

MORE INFORMATION: Regulation G applies to both state-chartered and federally-chartered
credit unions. In short, depository institutions fall under Regulation G (federal) and non-
depository institutions fall under Regulation H (state).

»  Regulation M - Consumer Leasing - 12 CFR Part 1013;
> Regulation N - Mortgage Acts and Practices Advertising - 12 CFR Part 1014;

> Regulation P - Privacy of Consumer Financial Information - 12 CFR Part 1016;
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» Regulation V - Fair Credit Reporting - 12 CFR Part 1022;

> Regulation X - Real Estate Settlement Procedures Act - 12 CFR Part 1024;
> Regulation Z - Truth in Lending - 12 CFR Part 1026; and

> Regulation DD - Truth in Savings - 12 CFR Part 1030.

It is important to remember that some regulations that impact consumers were not transferred to the
CFPB. Examples of these regulations would be: Regulation D (reserve requirements); Regulation CC
(funds availability and collection of checks); and Regulation GG (Unlawful Internet Gambling

Enforcement Act).

RESEARCH TIP: After Dodd-Frank, jurisdiction over Regulation CC was
} split down the middle. The CFPB gained authority over Subpart A
r (general requirements) and Subpart B (funds availability); while the
J,Q Federal Reserve retained authority over Subpart C (collection of checks)
and Subpart D (Check 21).

Truth in Savings

The Truth in Savings Act has a special requirement that NCUA implement the regulations for credit
unions. Prior to Dodd-Frank, the Federal Reserve was tasked with implementing Truth in Savings for
banks (Regulation DD) and NCUA was under a requirement to have a “substantially similar” regulation
for credit unions (12 CFR Part 707). Dodd-Frank transferred authority for Regulation DD to the CFPB;
however, this did not impact credit unions’ requirements under Truth in Savings.

The language of the CFPB’s Regulation DD is clear that it does not cover credit unions, stating it
“applies to depository institutions except for credit unions.” NCUA'’s regulation is located in Part 707
and all credit unions need to comply with the agency’s version of Truth in Savings rather than CFPB’s
Regulation DD.

MORE INFORMATION: Footnote 2 of the CFPB’s republishing of Regulation DD contains an
explanation of NCUA'’s TISA rulemaking authority.

The U.S. Code still requires NCUA to adopt a "substantially similar” regulation within 90 days. This
means NCUA will need to follow the CFPB's lead on Truth in Savings issues just as they did in the past
following the Federal Reserve.
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MORE INFORMATION: For details on NCUA’s TISA regulations, see Chapter 2, Section 4.

Unfair, Deceptive or Abusive Acts or Practices (UDAAP)

Dodd-Frank granted the CFPB the ability to define “unfair, deceptive or abusive acts or practices”

(UDAAPSs) in any transaction with a consumer for a consumer financial product or service. The CFPB
has rulemaking authority to indicate a certain act or practice is “unfair, deceptive or abusive” and
prohibit depository institutions and nonbanks from engaging in those acts or practices.

Prior to Dodd-Frank, the Federal Trade Commission had authority to deem acts or practices as “unfair
or deceptive.” Additionally, NCUA and the federal banking authorities had the ability to deem certain
acts or practices as “unfair or deceptive” - commonly referred to as UDAP.

The CFPB’s authority, from Dodd-Frank, expands the threshold from “unfair or deceptive” to “unfair,
deceptive or abusive.” This expanded authority means the bureau has the ability to identify acts or
practices as “abusive” to consumers even though those acts or practices may not have met the test of
being “unfair or deceptive” in the past.

All entities that fall under the CFPB’s authority, including credit unions, need to closely monitor the
bureau’s use of its UDAAP authority. A credit union with $10 billion or less in assets will be examined
for UDAAP issues by NCUA or its state regulator.

Unfair Acts or Practices

The standard for unfairness under Dodd-Frank is that an act or practice is unfair when:

> It causes or is likely to cause substantial injury to consumers;
> The injury is not reasonably avoidable by consumers; and

> The injury is not outweighed by countervailing benefits to consumers or to competition.

This standard is the same three-part test for unfairness in the Federal Trade Commission Act.

Deceptive Acts or Practices

A representation, omission, act or practice is deceptive when:
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» The representation, omission, act or practice misleads or is likely to mislead the consumer;
>  The consumer’s interpretation of the representation, omission, act or practice is reasonable under
the circumstances; and

>  The misleading representation, omission, act or practice is material.

A 1983 FTC Policy Statement contains a thorough discussion of the deceptive test.

Abusive Acts or Practices

Dodd-Frank granted the CFPB the ability to also identify “abusive” acts or practices. According to
Dodd-Frank, an act or practice is abusive if it:

> Materially interferes with the ability of a consumer to understand a term or condition of a financial
product or service; or
> Takes unreasonable advantage of -
> A lack of understanding on the part of the consumer of the material risks, costs, or conditions of
the product or service;
»  The inability of the consumer to protect its interests in selecting or using a consumer financial
product or service; or
> The reasonable reliance by the consumer on a covered person to act in the interest of the

consumer.

An April 3, 2023 Policy Statement on Abusive Acts or Practices contains a thorough discussion of the
Abusive test.

RESEARCH TIP: The CFPB lists recent enforcement actions on its website
¥ which can be filtered by keywords which can aid in tracking. The CFPB’s
uf Supervision and Examination Manual also has a section on UDAAP that is

Q helpful for researching the standards and tests used for determining if

something is unfair, deceptive or abusive.
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CREDIT UNIONS AND THE CFPB’S REGULATIONS

The transfer of authority to the CFPB means that all credit unions need to comply with the bureau’s
regulations. This requirement applies regardless of the size of the credit union. A credit union with $15
million in assets is required to follow Regulation Z as well as a credit union with $250 million in assets.

Not every CFPB regulation will apply to credit unions.
Additionally, not every CFPB regulation will apply to

NAFCU NOTE

all credit unions. In terms of enforcement, remember
that for credit unions with $10 billion or less in assets,
NCUA (or the credit union’s state regulator) will

For more information on the
CFPB'’s latest action, have a look
at NAFCU Compliance Blog post
entries on the CFPB.

examine for compliance with the CFPB’s regulations.
Credit unions with more than $10 billion in assets will

be examined for compliance by the CFPB directly.

RESEARCH TIP: The CFPB’s Rules & Policy webpage contains links to its
»\ Regulatory Agenda, Rules Under Development and Final Rules. At the Notice
-Q and Comment webpage, credit unions can review and provide feedback on
L the bureau’s proposed rules.

CONSUMER COMPLAINTS

The CFPB actively encourages consumers (including credit union members) to file complaints against
the entity providing their financial product or service. The bureau collects complaints on its website
as well as by telephone, mail, email and fax. The CFPB website has places where consumers can “Tell

Your Story” and “Submit a Complaint.”
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NAFCU NOTE \

The bureau does not verify the accuracy of member complaints - an issue that NAFCU has
raised with the bureau and could lead to reputation risk for credit unions since they are
publicly available. For information on the current complaint process, check out past
NAFCU Compliance Blog posts on the issue.

The CFPB’s Consumer Response team screens all complaints submitted by consumers. They determine
if the complaints are original and complete as well as if the complaints involve issues under the
bureau’s authority. The complaints are then sent to the appropriate entity - such as a bank or credit
union. The entity reports back to the consumer and the CFPB with its response. The bureau can follow-
up if the entity fails to provide a timely response or the consumer disputes the response.

The CFPB collects its complaints in a centralized database that is publicly accessible. Importantly, the

CFPB refers all complaints for credit unions with $10 billion or less in assets to NCUA or the credit
union’s state regulator. For federal credit unions, complaints are handled by NCUA’s Office of
Consumer Protection. For additional information on the agency’s complaint process, see Letter to
Credit Unions 15-CU-04 which updates the process that was set forth in .
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OVERVIEW

NCUA derives its supervisory authority from the Federal Credit Union Act. Its main supervisory
purpose is to monitor credit unions’ overall financial and operational health, to ensure safety and
soundness of the credit union system and the NCUA Credit Union Share Insurance Fund (NCUSIF) and
to determine their compliance with applicable laws and regulations. The line between supervision and
examination is often blurred, as the on-site (or virtual) examination is the primary tool an examiner
may use to supervise credit unions. However, the on-site examination is just one method, albeit the
main method, of the overall supervision of credit unions. An examiner and the regional office may have
continuing contact and oversight of a credit union outside the regularly scheduled examination.

NCUA'’s examination process is a risk-focused program designed to focus examiner attention and
resources on areas showing weaknesses and adverse trends. It is a forward-looking approach rather
than a comparison of performance against predetermined benchmarks. The examiner generally will
derive these high-risk areas from previous examinations, his or her review of the credit union’s call
report, and general downward trends in the industry. New products and services will likely be
considered a higher risk to the credit union than those with which the credit union has vast experience.

MORE INFORMATION: When NCUA issues a Letter to Credit Unions containing a
Supervisory Letter, NCUA also distributes this to your examiner. These Supervisory

Letters usually outline recent areas of concern.

The risk-focused examination is different from an audit and serves a different role. Generally, an audit
will assess how a credit union is operating to date; a financial audit verifies the credit union’s financial
statements. The purpose of the examination is to determine areas of risk to the credit union’s
operational and financial health. Audits are generally assessments of the credit union that look to the
past, whereas examinations have an eye on the credit union’s future.

This risk-focused process provides examiners with flexibility to focus on areas they see as exhibiting
current, or potential risk to the credit union and the overall system. However, there are three
requirements each examination must include:

> Reviewing the accuracy of the 5300 Call Report data;
>  Reviewing the supervisory committee audit; and

> Reviewing the credit union’s compliance with the Bank Secrecy Act.
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Once the minimum requirements have been met, examiners may turn towards areas that reveal
pertinent risk characteristics.

Since 2014, NCUA has required all federally insured credit unions to file quarterly call reports and
profile data electronically using NCUA’s information management system or other electronic means
specified by the agency. Manual filing of this information is no longer an option for federally insured
credit unions.

RESEARCH TIP: Credit unions looking for more information about what

examiner expectations are on a specific issue can review the Examiner’s
»\ Guide and the Modern Examination & Risk Identification Tool (MERIT) which
:Q examiners use to review a specific substantive area. In October 2016, NCUA
L launched an interactive, online version of the Examiner’s Guide, which it is

updating in sections on a rolling basis.

EXAMINATION AUTHORITY

Dodd-Frank amended the long-standing examination authorities. NCUA maintains examination
authority over all credit unions for safety and soundness purposes. This includes credit unions with
over $10 billion in assets. This is due to NCUA'’s role as protector of the NCUSIF.

For compliance with consumer regulations, Dodd-Frank gave the CFPB direct examination authority
for credit unions with more than $10 billion in assets. Thus, for these large credit unions the CFPB will
examine for compliance with the consumer regulations, but NCUA will examine for safety and
soundness.

For federal credit unions with $10 billion or less in assets, NCUA will examine for both compliance with
consumer regulations and overall safety and soundness.

For state-chartered credit unions that are federally-insured and have $10 billion or less in assets, NCUA
will examine for safety and soundness and the state regulator will examine for compliance with
consumer regulations.

Importantly, absent an applicable exception, all credit unions are subject to the CFPB’s regulations -
even if they are examined by a different regulator.
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SPECIAL NCUA EXAMINATION PROGRAMS

NCUA has developed special examinations for very large credit unions as well as very small, well-
managed federal credit unions.

Credit Unions Above $15 Billion

The examination of natural person credit unions above $15 billion in assets as well as all corporate
credit unions will be performed by NCUA'’s Office of National Examinations and Supervision. This office
began examining large credit unions in 2014.

MORE INFORMATION: NCUA amended its regulations to revise the $10 billion asset threshold
used for assigning supervision of consumer federally-insured credit unions (FICUs) to the
Office of National Examinations and Supervision (ONES). This final rule from NCUA states
that “covered credit unions with less than $15 billion in total assets (tier | credit unions) will
be supervised by the appropriate NCUA Regional Office. Covered credit unions with $15
billion or more in total assets (tier Il and tier Ill credit unions) continue to be supervised by
ONES.” The final rule became effective January 1, 2023.

Federal Credit Unions Below $10 Million

NCUA has a Small Credit Union Examination Program that is used for certain federal credit unions

below $10 million in assets. Federal credit unions with total assets of less than $10 million and a
CAMELS rating of 1, 2 or 3 will be eligible for the program. Under the program, NCUA indicates
examinations should be limited to approximately 40 hours for well-managed credit unions.
Examinations for these small credit unions will focus on specific areas of risk—including lending,
recordkeeping and internal controls.

AREAS OF RISK EVALUATION

For an examiner, risk is the potential that future events may have an adverse effect on the credit
union’s net worth and earnings. There are seven areas of risk evaluation that drive the examination
process: credit risk, liquidity risk, interest rate risk, transaction risk, compliance risk, strategic risk and
reputation risk.
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How an examiner judges the credit union’s management of these risks will factor into the overall
examination result, as well as the credit union’s CAMELS Rating. The seven areas of risk are discussed
briefly below.

Credit Risk

Credit risk is the current and prospective risk to earnings or capital arising from a person’s failure to
meet the terms of a contract with the credit union or otherwise fail to perform as agreed. It exists in
activities where the credit union invests or loans funds and expects repayment. For example, the credit
union loans funds to a member to buy a house. The risk that the member will default and not repay the
loan is credit risk.

Liquidity Risk

Liquidity risk is the risk that the credit union cannot meet its obligations when they come due without
incurring significant costs and/or unacceptable losses. Liquidity risk includes the inability to manage
funding sources and can arise from the credit union’s failure to recognize or address changes in market
conditions that affect the ability to liquidate assets quickly and with minimal loss in value.

Interest Rate Risk

Interest rate risk is the risk that changes in market rates will adversely affect a credit union’s capital
and earnings. Interest rate risk can affect the price of investments as well as the value of a credit union’s
loan portfolio and fee income.

Transaction Risk

Transaction risk is also referred to as fraud risk or operating risk. It is the risk to capital and earnings
arising from fraud or error that results in an inability to deliver products or services, maintain a
competitive position and manage information. It is a function of internal controls, employee integrity
and operational systems.

Compliance Risk

Compliance risk exposes the credit union to fines, civil money penalties, damage awards and
termination of contracts. It is the risk borne from violations of laws, rules, regulations, internal
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policies and procedure, and ethical standards. It may also arise from ambiguous and untested laws
affecting credit union operations.

Strategic Risk

Strategic risk stems from adverse business decisions, improper implementation of decisions or lack of
responsiveness to industry changes. Credit unions face increased strategic risk when expanding into
new markets or developing new products. To help mitigate these risks, credit unions perform due
diligence to inform their business decisions.

Reputation Risk

Reputation risk can affect the credit union’s ability to maintain current relationships and services, as
well as attract new members. It can also expose the credit union to litigation and financial loss. It is the
risk to the credit union’s capital and earnings arising from negative public opinion or perception. In
other words, when looking into whether or not it can do something, the credit union needs to also
consider whether it “should” do something. Always consider how your members (current and
prospective) will perceive a certain action.

CAMELS RATING SYSTEM

The seven risk categories mentioned above are assigned a risk level, which will be reflected in the
appropriate CAMELS codes. The CAMELS system is designed to evaluate the soundness of a credit
union and identify those credit unions that need additional supervisory attention. The CAMELS system
is made up of five components: Capital Adequacy, Asset Quality, Management, Earnings, Liquidity &
Asset-Liability Management and Sensitivity to Market Risk. Examiners rate each component on a scale
from 1to 5 (1 being the best). The credit union also receives an overall composite rating from 1to 5.
Below is a brief discussion of each of the components.

Capital Adequacy

The key capital ratio is net worth/total assets. Regulatory capital requirements contain minimum
required capital levels. A well-capitalized credit union is one with a 7 percent ratio or higher; any credit
union with a ratio under 6 percent is less than adequately capitalized and must implement a net-worth
restoration plan. But for the examination, the net worth/total assets ratio is only part of the equation.
An examiner will also look to whether the credit union’s capital is sufficient to withstand the risk
inherent in the credit union’s operations. The regulatory requirements are a minimum - the examiner
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may feel that the risk the credit union is exposed to requires a higher level of capital. The rating the
credit union receives will correspond to the amount and quality of its capital relative to its current and
prospective risk profile (i.e., a rating of 1 indicates sound capital relative to the credit union’s risk
profile).

MORE INFORMATION: NCUA issued a risk-based capital rule that will require federally-
insured natural person credit unions with assets over $500 million to hold additional capital
commensurate with the risk profile of the credit union in order to be considered “well
capitalized.” The stated purpose of this risk-based capital rule is to bring NCUA’s capital
requirements for federally-insured credit unions in line with the requirements for similar
institutions insured by the FDIC. The effective date for this rule was January 1, 2022. For
more information, review NAFCU’s Capital Reform page.

Asset Quality

Assets are the property the credit union owns and include fixed assets, loans and investments. The
evaluation of asset quality will include a review of various factors including the following:
management’s control of credit risk; the credit union’s allowance for loan and lease losses policy; the
quality of loan underwriting policies and procedures; internal controls in place to review new and
existing loan programs; existence of significant loan concentrations; and the appropriateness of
investment policies and practices.

Management

There are no specific ratios to evaluate management. Examiners evaluate whether management is
operating under sound business practices. Management’s ability to respond to changing business
environments and to skillfully implement new products and services is significant in evaluating the
credit union’s risk profile and thus the management rating is important to the credit union’s overall
composite rating. The performance of management is evaluated based upon factors such as: corporate
governance; strategic planning; and internal controls. NCUA points to seven aspects of internal
controls that deserve special attention: information systems; segregation of duties; audit program;
recordkeeping; protection of physical assets; education of staff; and succession planning.

Earnings

Examiners will look at past and current earnings, but will also evaluate possible future earnings. The
credit union must earn an adequate return on assets to fund its expenses and dividends, as well as to
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spark capital growth and fund the allowance for loan and lease losses. Earnings can be affected by
factors such as credit risk management, market risk, unforeseen operating expenses and economic
climate.

Liquidity and Asset-Liability Management

On a basic level, asset-liability management (ALM) is the practice of maintaining sufficient liquidity to
meet the credit union’s financial obligations, without going overboard. If the credit union has too many
liquid assets it is probably not maximizing its earnings. Thus, ALM practices are a careful balance
between maintaining adequate net income and liquidity at the same time.

Sensitivity to Market Risk

Sensitivity to Market Risk considers the exposure of a credit union’s current and prospective earnings
and capital based on changes in market prices and interest rates. Ratings of sensitivity to market risk
are determined based on sensitivity of a credit union’s current and future earnings and economic value
of capital to negative changes in market pricing and interest rates, and management’s ability to identify
and control exposure to market risk and the nature and complexity of interest rate risk exposure.

Composite Rating

While the overall composite rating should bear a close relationship to the individual component
ratings, it is not derived by an arithmetic equation. The examiner will consider the interrelationships
among the components when assigning a composite rating. The performance and capability of
management is a significant factor in the overall risk profile of a credit union and the examiner will give
special consideration to the management rating when assigning the overall composite rating.

THE EXAMINATION

The goal of the examination is to evaluate the health of the credit union. It is NCUA’s job to protect
the NCUSIF and to ensure credit unions are operating in a safe and sound manner. Below is an overview
of what to expect during an examination, but it should be noted that as part of NCUA’s regulatory
initiative to modernize the exam report and processes, it streamlined its examination report and
provided for certain changes with the examination process. In the past few years, NCUA approved five
initiatives to modernize the agency’s exam processes - the Flexible Examination Pilot Program (FLEX),
Office of National Examinations and Supervision (ONES) Data Driven Supervision, the Shared NCUA-
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State Regulator Federally Insured, State-Chartered Credit Union (FISCU) Program, the Enterprise
Solution Modernization Program (ESM), and the Virtual Examination Program. In late 2021, NCUA
began an industry-wide transition to the Modern Examination and Risk Identification Tool (MERIT).

MORE INFORMATION: These changes are addressed in Letter to Credit Unions No. 13-CU-09.
In 2017, NCUA made examination scheduling policy and supervision process changes for

federally insured credit unions. The exam cycle changes are addressed in Letter to Credit

Unions No. 16-CU-12. Information about all five examination modernization initiatives is
provided in Letter to Credit Unions No. 18-CU-01. The transition to the Modern Examination and
Risk Identification Tool (MERIT) is discussed in Letter to Credit Unions No. 21-CU-08.

Credit unions sometimes feel that examiners come into the examination with preconceived ideas of
the credit union’s health and are just looking to buttress their preconceived notions. Hopefully, this is
not true; however, examiners will likely have completed a preliminary risk assessment as part of their
examination preparation. This preliminary risk assessment will focus the examination on areas of
concern. During the examination, examiners will likely have discussions with management and staff as
well as review the credit union’s performance. An examination can last a couple of days or a couple of
weeks depending on the health, size and complexity of the credit union. Once the examination is
complete, the examiner(s) will meet with credit union management and write up a report.

Joint Conference/Exit Meeting

The final meeting with management is either a joint conference or an exit meeting. The joint conference
is a meeting with the examiner(s) and a quorum of the credit union board of directors. A joint
conference is required for credit unions with CAMELS ratings of 3, 4, or 5. A credit union with a
CAMELS rating of 1 or 2 can request a joint conference. Otherwise, CAMELS 1 and 2 credit unions will
have an exit meeting with the examiners. An exit meeting does not require a quorum of the board to
be in attendance. Other persons besides board members that may be in attendance are senior
management and key employees.

Importantly, there should be no surprises—from either side—at the final meeting. There should be open
communication between the credit union and the examiner during the examination. These discussions
should be reflected in the final meeting.
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MORE INFORMATION: More information on joint conferences can be found in the Team
Coordination section of the Online Examiner’s Guide.

Whether it is a joint conference or an exit meeting, this final meeting provides examiners with the
opportunity to discuss concerns and possible corrective action with credit union management.
Management should come away from the meeting with a good indication of what the examination
report will include—management should not be surprised by the report. Hopefully, examiners and
management will come to agreement on future steps to take during this meeting, but if agreements
cannot be made, NCUA has administrative tools it can use.

Administrative Tools

Document of Resolution (DOR). A DOR is an agreement

NCUA h i ion. It f Il
between NCUA and the credit union. It formally documents NAECU NOTE

plans for the credit union to take in order to reduce areas of

unacceptable risk. Credit union officials sign the document, Credit unions sometimes

binding the credit union to the agreement. Officials should have dissgreements with

not sign the document if they do not agree with the their examiners. NAFCU's

Exam Fairness Guide

examiner’s plans for the credit union. If they do not sign the

DOR, NCUA will expect the credit union to provide alternate contains information and

plans for the credit union to enact to reduce its risk. If the respurces abeut how fo

credit union signs the DOR and does not come up with handle these

alternate plans, NCUA will likely take stronger administrative disagreements.

enforcement actions if the plan is not followed.

As previously mentioned, NCUA issued Letter to Credit Unions No. 13-CU-09 to streamline the
examination report. The letter also clarifies for federally insured credit unions the difference between

a document of resolution and examiner findings. Processes related to issuing and following up on the
examination report have also been implemented by the agency. As of January 1, 2014, examiners are
required to follow up with credit union officials on outstanding DOR items within 120 days after the
timeframe for completion has passed. The current processes for the examination report are contained
in NCUA'’s National Supervision Policy Manual.

Letter of Understanding and Agreement (LUA). An LUA is issued when the credit union has not
adequately responded to less severe actions, such as DORs. Like a DOR, an LUA is an agreement
between the credit union and NCUA. The credit union agrees to take, or not to take, certain actions
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specified in the LUA. It is stronger than a DOR in that NCUA may enforce violations of an LUA through
other administrative action (i.e., a Cease and Desist Order or Civil Money Penalty).

Cease and Desist Orders (CDOs). A CDO is similar to an injunction and is usually NCUA'’s first step
when it needs formal action. An examiner can recommend a CDO when the credit union has engaged
or is about to engage in unsafe/unsound practices, violations of rule or law, or violation of any
conditions imposed by NCUA in writing.

The credit union will first receive a Notice of Charges. The credit union may either consent to the
charges, or it may contest them in an administrative hearing. If the credit union does not contest the
charges, NCUA will issue a final CDO. If it contests them, an administrative judge will preside over the
hearing and make a recommended decision. Once the NCUA Board receives the recommended
decision, it must make its final decision within 90 days. A final CDO will then be issued.

A Temporary CDO will occasionally accompany the Notice of Charges when NCUA believes immediate
action is necessary. The temporary order is effective immediately upon service and remains effective
through the administrative proceedings.

Other Powers. NCUA has other powers as well, such as issuing civil money penalties, issuing prohibition
orders and removing credit union officials.

Formal Appeals. If the credit union is not satisfied with NCUA actions and informal conversations fail
to resolve disagreements, the credit union does have formal appeal rights.

MORE INFORMATION: Credit unions looking for more information about how NCUA
examinations should be conducted can review the National Supervision Policy Manual.

SUPERVISORY FOCUS

NCUA issues a Letter to Credit Unions regarding its exam focus at the beginning of each calendar year.
Credit unions would be wise to read this letter and prepare for NCUA to emphasize those areas in
upcoming exams.

Letter to Credit Unions 24-CU-01 describes NCUA’s Supervisory Priorities for 2024. Similar to previous

years, NCUA continues to list credit risk, liquidity risk and cybersecurity as priorities. Interest rate risk
is also a priority in 2024. Notably, NCUA focuses on consumer financial protection as one of the top
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three priorities, and specifically highlights overdraft practices, fair lending and auto lending as areas
of focus for NCUA examiners in 2024. In the “other updates” section, NCUA notes that Bank Secrecy
Act (BSA) compliance remains a “supervisory area of interest,” and discusses NCUA’s support program
for small credit unions and minority depository institutions (MDIs).
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CHAPTER 1 — FUNDAMENTALS
SECTION 5 — FEDERAL CREDIT UNION GOVERNANCE
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FEDERAL CREDIT UNION BYLAWS

The bylaws act as the contract between the federal credit union and its members. They define the
rights and responsibilities of the federal credit union and the members in relation to each other.

The bylaws were deregulated in the 1980’s but were placed back into NCUA’s regulations in section
701.2 in 2007. NCUA'’s rationale for reintegrating them into its regulations was to clarify NCUA'’s
enforcement authority of the bylaws. When the bylaws were deregulated, members often had to
attempt to enforce their rights through the various state court systems, with outcomes varying widely.
NCUA determined that, in order to enforce the bylaws, the agency needed to reincorporate the bylaws
into its rules and regulations. In the preamble to the 2007 model bylaws, NCUA explained that the

agency’s involvement is limited to situations where the violation threatens a “fundamental, material
credit union member right, including the right to maintain a share account, maintain credit union
membership, have access to credit union facilities, participate in the director election process, attend
annual and special meetings, and petition for removal of directors and committee members.”
Generally, NCUA still expects credit unions and members to resolve their differences internally.
However, NCUA wanted more leverage to enforce the bylaws when the parties found themselves
unable to resolve the issues at hand.

NCUA provides model bylaws for federal credit

unions at Appendix A to Part 701. The model
NAFCU NOTE

In 2023, NCUA adopted regulations
implementing the Credit Union

bylaws are updated from time to time. When NCUA
issues a new version of the model bylaws, federal

credit unions are encouraged, but not required, to
Governance Modernization Act

(CUGMA) and updating the model
bylaws. CUGMA expands credit
unions ability to expel members for
cause. NAFCU published this
Compliance Blog post detailing this

adopt the new version in its entirety as the new
version often provides greater clarity and flexibility.
Federal credit unions may choose to adopt the new
version in its entirety, adopt some of the new
provisions or adopt none of them. As a result, each
federal credit union may have its own unique

version of the bylaws. It is important to start by expulsion power.

reviewing your own bylaws when researching
bylaws issues.
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Confidentiality

Article XVI of the model bylaws requires all officers, directors, committee members and employees to
hold in confidence all member information and transactions. Information should be shared only in
accordance with state and federal law.

Records

Copies of official documents (bylaws, charter, meeting minutes, etc.) must be kept on file at the federal
credit union under Article XVI of the model bylaws. Directors and committee members must have
access to the records provided they have a proper purpose. Members have the duty to keep the credit
union informed of their current address and, if they elected to received electronic communications, e-
mail address.

Indemnification

Article XVI of the model bylaws allows federal credit unions to indemnify current or former officials
and employees. Indemnification may extend to any liability asserted against them or any expenses
reasonably incurred by them in connection with proceedings against them in relation to the
performance of their official duties. Any indemnification provided must comply with the limitations
outlined in section 701.33(c). For purposes of indemnification, an “official” includes directors and all
committee members.

Bylaw Amendments

Certain amendments require only board approval while other changes require NCUA approval. Where
the model bylaws permit federal credit unions to select an option, range of options or fill-in-the-blank,
changing to a different permissible option requires only a two-thirds vote of the board. The change is
effective upon board approval. Adopting new provisions of the model bylaws can also be
accomplished with board approval, as long as the provision is being adopted verbatim. All other
changes require NCUA approval. A request to amend the bylaws must be submitted to the Office of
Credit Union Resources and Expansion (CURE). The request must include the section of bylaws the
federal credit union wants to amend, the reason or purpose of the amendment, an explanation of why
the amendment is desirable, whatthe federal credit union will accomplish and the proposed wording
of the amendment. CURE will notify the federal credit union within 60 days of its decision to approve
or deny the request.
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https://www.ecfr.gov/current/title-12/chapter-VII/subchapter-A/part-701/appendix-Appendix%20A%20to%20Part%20701#:~:text=Indemnification.,board%20of%20directors.
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RESEARCH TIP: In the past, NCUA issued letters indicating the permissibility of
bylaw amendments requested by credit unions. These can be accessed on

>

NCUA'’s website under the "subject” down arrow and can provide helpful

Q analysis when researching a bylaws issue. Credit unions with a specific bylaw
request should contact CURE at dcamail@ncua.gov and follow NCUA'’s outline

to request the amendment.

FEDERAL CREDIT UNION MEMBERSHIP

Federal credit unions are owned by their members rather than by a small group of persons or
shareholders. The benefits of membership flow back to the members in the form of lower (and fewer)
fees than other financial institutions. This also stems from the credit union ownership structure and the
lack of shareholders seeking a return on their investment.

Members exercise democratic control of the credit union by attending regular and special meetings,
electing the board of directors and inspecting the federal credit union’s books and records. Each
member has only one vote regardless of the number of shares held at the federal credit union. This
ensures each member has a say in the overall direction of the credit union.

Membership Qualifications

Article Il of the model bylaws outlines the basic qualifications for membership in the federal credit
union. The consumer or business must be within the federal credit union’s field of membership, as
stated in Section 5 of its charter. An application for membership, signed by the applicant, must be
submitted. The application is either approved or denied by a membership officer. Federal credit unions
must provide a written explanation of the reason for denying a membership application only if the
applicant makes a written request for such an explanation.

If the application is approved,
the applicant becomes a NAFCU NOTE

member once they purchase

Credit unions are increasingly allowing consumers and

par value and, if required, pay businesses to apply for membership online. This NAFCU

an entrance fee. Any entrance Compliance Blog post explains the permissibility of

fee must be uniform for all online membership applications.

classes of members.
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Par Value and Shares

The amount of the par value required for membership is stated in Article Il of the model bylaws.
Different par values may be established for different classes of members, as long as each value is
stated in the bylaws. The bylaws provide new members with a certain amount of time to purchase par
value. Failure to do so within the allotted time terminates the membership.

For joint accounts, federal credit unions have two options. First, they can choose to require each
member to have his or her own individual account. In this situation, each member would need to fulfill
the membership requirements, including keeping the par value in their individual account.
Alternatively, they can choose to allow two members to open a joint account without requiring
individual accounts. Under this option, each member’s par value would be held in the joint account.
For example, if par value was $5, the federal credit union would hold $10 in the one account. The
bylaws will indicate which option the federal credit union has chosen.

Par value must be maintained to remain a member of the federal credit union. In the event the account
balance falls below par value (including falling to zero or to a negative balance involuntarily), Article

Il provides an existing member a certain amount of time to bring his or her account back to par value.
Historically, NCUA had included “six months” as this time period, but the current version of the model
bylaws leaves this as a fill-in-the-blank option for the credit union. The agency has indicated the option
selected by the credit union must be reasonable. If the member does not return the account balance
back up to or above par value within the provided time period, the individual ceases to be a member.

NCUA has also indicated in past legal opinion letters

that members should be aware of the possibility of L
their membership being terminated due to the NAFCU NOTE

failure to reestablish par value. The agency indicates For some frequently asked

that while notification to a member is not necessary questions related to par value,
each time a member’s account is reduced below par check out this NAFCU Compliance
value, members should be aware of the credit Blog post.

union’s policy of closing accounts when the balance

remains below the credit union’s par value.
Article Il of the model bylaws covers situations where a member voluntarily withdraws all their funds,
closes their accounts and terminates membership. After a member has terminated their membership,

they must reapply to become a member again.

Article lll of the model bylaws allows the board to establish a maximum amount of shares that any one
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https://www.nafcu.org/compliance-blog/back-basics-membership-and-par-value

member may hold and to place restrictions on transferring and withdrawing shares. The board also
has the ability to require members to provide up to 60 days written notice of a member’s intention to
withdraw all or part of his or her shares.

Once a Member, Always a Member

Federal credit unions operate under the policy of “once a member, always a member.” Such a policy
provides that even if a person exits the field of membership, they may continue as a member until their
membership is voluntarily terminated or they are expelled from membership. The once a member,
always a member credo is spelled out in Article Il of the model bylaws.

The “once a member, always a member” policy does not prevent a federal credit union from limiting
the services of certain members. Members in good standing retain all membership rights and access
to all credit union services. A member in good standing must maintain par value, not be significantly
delinguent on loans, have no accounts closed due to abuse or negligence, have not caused a loss to
the federal credit union and not engage in violent, belligerent, disruptive or abusive activities. For
members not in good standing, federal credit unions may limit services in accordance with a limitation
of services policy that has been adopted by the board and previously distributed to members.

Voting

Members are responsible for selecting a federal credit union’s board of directors. The board of
directors is responsible for establishing and guiding the credit union’s strategic plan to accomplish its
mission. If members do not like the direction the credit union is going, they can speak with their vote
at the next annual election.

Under Article XVI of the model bylaws, members may also, by majority vote, remove any director or
committee member at a special meeting called for that purpose. The director or committee member
must be given an opportunity to be heard at the meeting. If members vote to remove all the directors,
the supervisory committee immediately steps in as the temporary board until a new board is elected
at a subsequent special meeting.

Inspection of Books and Records

Article XVI of the model bylaws gives members the right to inspect the bylaws and charter at any time
and members can request either physical or electronic copies of those documents. The credit union
may charge a reasonable fee for providing physical copies. This section of the bylaws also requires
federal credit unions to post the bylaws on its website if the federal credit union maintains a website.
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Under section 701.3, members have the right, upon submission of a petition, to inspect a federal credit
union’s books and records, including the board’s minutes, after confidential information has been
redacted and subject to NCUA'’s regulation that governs member access to records. The request must
be made in good faith and for a proper purpose, such as examining the financial condition of the credit
union or determining how the credit union is being operated and the direction it is taking.

MORE INFORMATION: NCUA states in Legal Opinion Letter 92-0101 credit union members have
inspection rights similar to the rights of shareholders of a corporation. However, the credit

union board should redact all personal and confidential information before sharing records.

Meetings of Members

Meetings are another way members exercise control over the credit union. Directors are elected at the
annual meeting and special meetings can be held to consider items such as expulsion of members and
regulatory violations.

When conducting meetings, Article IV of the model bylaws direct the credit union to choose an
authority it will follow, such as Robert’s Rules of Order. This is because the bylaws do not answer every
procedural question and often questions and issues arise in the course of elections and other items of
business at meetings. If the federal credit union has a consistent source to turn to when it has such
guestions, the preparation and execution of the meetings will run more smoothly.

For both annual and special meetings, the commentary to the model bylaws encourages federal credit
unions that maintain a website to provide a live webcast or post a video of the meeting on the federal
credit union’s website. This allows all members an opportunity to participate and remain interested in
the affairs of the federal credit union.

Annual Meetings

Article IV of the model bylaws requires federal credit unions to hold an annual meeting. The model
bylaws also provide the timing of the meeting (i.e., the general time of the year it will be held, such as
“during the month of March”).

Written notice of the annual meeting must be provided to the membership 30-75 days prior to the
meeting. Notices may be given in person, by mail or electronically to members who have elected to
receive statements and notices electronically. Notice of the annual meeting must be placed in the
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federal credit union’s office and on the credit union’s website, if it maintains one.

A quorum is required to conduct the annual meeting. Fifteen members constitute a quorum.

MORE INFORMATION: In Letter to Federal Credit Unions 22-FCU-03, NCUA provides a
credit union may maintain a virtual annual meeting so long as “[hlybrid meetings consist
of a meeting held virtually in conjunction with an in-person component for members who
with to or need to attend that way.” In the same letter, NCUA maintains “...if a quorum of
the directors is physically present at the one required in-person meeting, then the
remaining directors may attend that meeting virtually.” NCUA has included language in
both Article IV, Section 1 and Article VI, Section 5 of the Federal Credit Union Model
Bylaws to reflect these new regulatory requirements.

Special Meetings

Special meetings can be called by the chair of the board, majority vote of the board and the

supervisory committee or the members. In order to call a special meeting, members must have
signatures from 25 members or 5 percent of the membership, whichever is larger, but not more than
750 signatures can be required.

Written notice of a special meeting must be provided at least 7 days prior to the meeting. Notices may
be given in person, by mail or electronically to members who have elected to receive statements and
notices electronically. The notice must state the purpose of the meeting and no other business may
be conducted at the meeting.

A quorum is also required in order to conduct a special meeting. Fifteen members constitute a
quorum.
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BOARD OF DIRECTORS

The board must consist of an odd number of 5-15 directors.

Article VI of the model bylaws states the specific number

of directors. By resolution of the board, the number may NAFCU NOTE
change, provided that no reduction in number will be made Credit unions looking for

unless corresponding vacancies exist. Employees may : .
more information or research

serve on the board, if the federal credit union so provides on issues related to the
board might find the NAFCU

Compliance Blog posts

in its bylaws; however, they cannot constitute a majority of
the board. The federal credit union can also determine
whether to permit the management official (i.e., CEOQO,

regarding boards and

President or Manager) and any assistant management governance to be helpful,

officials to serve on the board. If so, they may not serve as

the chair.

Board terms will be two or three years and must be the same for each office. If a vacancy occurs, the
board will fill it by majority vote. The appointed director serves until the next regularly scheduled
election. If, at the time of the next annual meeting, there are additional years remaining on the vacancy,
the credit union members will elect a replacement and the appointed director will serve until the
appointment and qualification of the elected replacement.

Elections

Under the FCU Act, there can only be three eligibility requirements to run for the board:

1. The individual must be a member before distribution of ballots;

2. The individual cannot have been convicted of a crime of dishonesty or breach of trust; and

3. The individual must meet any minimum age requirement provided in the bylaws (if any), which
cannot be greater than the age of majority under the applicable state law.

Any individual meeting these three criteria may run for the board.
The board is elected by the federal credit union’s members. Members have one vote, irrespective of
the number of shares, and cannot vote by proxy. Federal credit unions may choose to allow absentee

ballots. Candidates are elected by plurality vote.

Article V of the model bylaws provide four elections options from which a federal credit union can
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choose for electing the board of directors. The bylaws will only have one of these four options:

1. In person voting with nominations from the floor and nominating committee;

2. In person voting with nominations by petition and nominating committee;

3. Voting by ballot boxes/voting machine with nominations by petition and nominating committee;
or

4, Voting by electronic device and mail with nominations by petition and nominating committee.

Each option provides for a nominating committee. A nominating committee is appointed before the
annual meeting and is tasked with the duty of nominating at least one eligible and willing candidate
for each vacant position. The nominations are filed with the secretary who sends notifications of the
annual meeting. The actual voting procedures depend on the election option chosen by the credit
union.

The nominating committee must ensure that any candidate it nominates meets the three eligibility
requirements. The board and nominating committee may adopt a policy establishing additional
reasonable criteria, such as financial expertise or term limits. These additional criteria only apply to the
individuals nominated by the committee. Individuals nominated from the floor or by petition—
depending on the credit union’s election option—are not restricted by additional criteria.

Board Officers and Committees

After the annual meeting, the board meets to elect the |

board officers that will serve for the next year. The elected

officers will serve until the next annual meeting and NAFCU NOTE

subsequent election of board officers. Board officers This NAFCU Compliance Blog

include a chair, one or more vice chairs, a financial officer post outlines the functions of

and a secretary. committees formed to assist
the board in carrying out its

The commentary to the model bylaws clarifies the board duties, and explains whether

may also consist of director emeritus and associate each committee is required or

director positions. These are general advisory roles optional.

whereby individuals may assist the credit union during

board meetings and other tasks but may not vote.

Article VII of the model bylaws outlines the duties of the various board officers. The chair presides
over board meetings and performs other duties customarily assigned to the chair. The vice chair fills
in when the chair is absent or unable to fulfill his or her duties. The bylaws provide numerous duties
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for the financial officer, including posting monthly financial statements in the federal credit union’s
office, having custody over all federal credit union assets and hiring employees. However, any and all
of these duties may be delegated to the CEO (or President or Manager). Most boards will delegate
much of the daily operations to the CEO and his or her staff. The board will generally not be involved
in the hiring process of all employees, although it does hire the CEO. The secretary provides proper
notice of meetings of the members, takes meeting minutes and maintains complete board records.

The board may establish executive and investment committees. The executive committee is made up
of at least three directors and can act for the board within the purview of its delegated authority. The
delegations cannot be broad. The board must be specific with regard to the responsibilities it delegates
to the committee and with any limitations on the committee’s authority. The executive committee
must take minutes and keep records of its meetings. The investment committee is made up of at least
two directors and is responsible for making investments under procedures established by the board.

Meetings of the Board

Article VI of the model bylaws requires the board to hold regular meetings at least once a month. At
least one regular meeting each year must be held in person. The in-person meeting must include a
guorum of the board, while the rest of the directors may participate through a teleconference option
without failing to meet the requirement to have an in-person meeting. The rest of the regular meetings
may be conducted using audio or video teleconference methods. Special meetings may be called by
the chair and must be called when a majority of the directors make a written request for a special
meeting. Special meetings may be conducted using audio or video teleconference methods.

RESEARCH TIP: NCUA has a few legal opinion letters regarding board

>\ meetings and acceptable bylaw amendments. For example, the model
.Q bylaws require one board meeting per year to be in person, but a credit
L union could require all board meetings to be in person.

A quorum is required in order to conduct business at meetings. A majority of board members, including
any vacant positions, constitutes a quorum. Minutes of all meetings must be recorded and retained.
Minutes must be signed by the chair and secretary.
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Board Responsibilities

The board is tasked with the general direction and control of the federal credit union and should be
involved in all major decisions. This generally means that the board sets the broad goals and vision of
the federal credit union, often called “strategic planning.” Additionally, Article VI of the model bylaws
maintain the following specific duties:

> Directing the affairs of the federal credit union in accordance with laws and regulations, the bylaws
and sound business practices;

» Establishing programs to achieve the federal credit union’s purpose;

» Establishing lending policies and a loan collection and charge-off program;

> Requiring board and volunteer training to include ethics and fiduciary responsibility, regulatory
compliance and accounting; and

» Performing additional acts and exercising additional powers as may be required or authorized by
law.

The board is authorized to establish dividend periods and declare dividends. According to NCUA Legal
Opinion Letter 01-0344, the board may delegate its duty to set dividend rates to a committee of
senior management officials, within limits. The board must establish a range of rates for each type of
share account and the committee may adjust rates only within that established range. For loans, the
board of directors may determine a late charge that will be assessed to members that are delinquent
on their loans.

The board may remove directors or credit committee members if they miss too many meetings or if
they otherwise fail to perform their duties. The board may also suspend any supervisory committee
member by majority vote. If this occurs, then the membership will then decide at a special meeting
whether the committee member will be removed from or restored to office.

RESEARCH TIP: Credit unions can find more on board and senior
>\ management responsibilities in Chapter 7 of NCUA’s former PDF Examiner’s
.Q Guide. The Online Examiner’s Guide is updated on a rolling basis, and this
v

section is currently in development.

Fiduciary Duties

Article XVI of the model bylaws prohibits conflicts of interest. The bylaws state directors must not
participate in any manner of a decision that affects their own personal interest or the interests of any
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business they are involved in. This means that the director must withdraw from all deliberations and
voting.

Section 701.4 of NCUA'’s regulations requires each director to act in good faith and in the best interest
of the credit union membership when carrying out their duties. Each director must set aside his or her
own needs for the needs of the credit union membership and manage the credit union for the benefit
of the members. In the preamble to a 2010 final rule, NCUA stated the interests of the membership as

a whole must be considered when making decisions. This is even more important when decisions affect
a member’s fundamental rights, such as when the directors are considering a merger.

The rule also requires directors to ensure they have all material information before making a decision.
While what this requires will vary from state to state, NCUA has referred to a Delaware state case that
provided some factors to consider: the amount of time spent preparing for the decision, including
researching and investigating the information; the thoroughness of deliberations; whether outside
guidance was obtained and whether alternatives were considered.

Both section 701.4 and Article VI of the model bylaws require directors to receive training on certain
aspects of credit union operations. The rule explains directors have six months from the date they take
office to obtain a “working familiarity” with finance and accounting practices to enable them to read
a balance sheet and income statement and ask appropriate questions of management and auditors.
The model bylaws further explain that training must also include ethics, fiduciary responsibilities and
regulatory compliance.

Section 701.4 also explains directors are not meant to be experts on every topic and may rely on others
to assist them in the decision-making process. The board may retain specialized staff, counsel, advisors
or other consultants. When it comes to credit union staff, the board may require staff to report directly
to the board as appropriate. The preamble to the 2010 final rule notes that requiring staff to report
directly to the board will allow the board to bypass the CEO to obtain information from staff, but it
does not allow the board to bypass the CEO to give direction to staff. This supports a previous NCUA
opinion that the board must be allowed to obtain information from any source.

Section 701.4 states directors may also rely on the information, opinions, reports and financial
statements presented by staff and outside consultants if the director reasonably believes that the
information presented is within that person’s expertise. A director must act with reasonable care in
determining whether it is appropriate to rely on the information. In a 2010 notice of proposed
rulemaking, NCUA opined a director should evaluate the person’s competence on the matter at hand,
considering their education and experience; to assess the person’s reliability, including any conflicts of
interest; and to have actually read all the information or to have been present at the meeting where
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the information was presented. If the director has knowledge that would make reliance unwarranted,
the director must not rely on the information presented.

Compensation

Under the FCU Act, only one board officer may be compensated for his or her duties. Article VII,
Section 1 of the model bylaws allows credit unions to write in which officer, if any, may be

compensated. The remaining directors and committee members must be volunteers and must not be
compensated for performing their duties as officials of the federal credit union. However, federal credit
unions may, within the limitations provided in section 701.33, reimburse directors for reasonable costs
incurred in performance of their duties, provide health, accident, and related types of personal
insurance and indemnify them in connection with administrative and judicial proceedings.

Reasonable Costs

Section 701.33(b)(2)(i) permits a federal credit union to
reimburse its directors for reasonable expenses incurred

\ ¥

while performing their duties. This may include training

and travel costs including the travel costs of one guest. NAFCU NOTE

If training sessions involve travel and the director brings This NAFCU Compliance Blog
a guest for whom the credit union reimburses travel post covers reimbursement of
costs, the director may have to report the director expenses, and reviews
reimbursement as income for tax purposes, according several NCUA legal opinion

to Letter to Federal Credit Unions O5-FCU-02. The letters on whether certain
board of directors must establish policies and expenses may be reimbursed,
procedures that include documentation requirements

for reimbursement and determine what costs are

reasonable, necessary and appropriate.

Health Insurance

A federal credit union may provide directors with reasonable health insurance. Section 701.33(b)(2)(ii)
indicates that any insurance provided must be limited to areas of risk to which the official is exposed
by reason of carrying out the duties or responsibilities of the office.

However, in a legal opinion letter, NCUA noted that it would be, from a practical standpoint, likely

impossible to limit healthcare coverage to only credit union activity. Thus, a federal credit union does
not have to limit healthcare coverage to risks associated with the official’s credit union activities.
Although there are federal and state laws that entitle directors to maintain health insurance at their
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own expense, any insurance coverage provided by the credit union to directors must cease when they
leave office.

The federal credit union may purchase insurance coverage directly for directors or may choose to
reimburse them for their actual costs in obtaining coverage. If the federal credit union permits directors
to obtain their own insurance, it must establish written policies and procedures that include limits and
documentation requirements to ensure that the credit union is not compensating the officials in any
manner. If a director already receives insurance without out-of-pocket expenses, the credit union may
not provide payment to the director for the benefit’s value as this would result in compensation.

Indemnification

Section 701.33(c) states that a federal credit union may indemnify its directors (as well as current and

former employees) for costs reasonably incurred in association with judicial or administrative
proceedings. If the federal credit union chooses to do so, it must do so in accordance with standards
established by the state where the federal credit union’s principal or home office is located or by the
Model Business Corporation Act. Article XVI of the model bylaws states which law applies. Additionally,
a federal credit union may purchase insurance to cover directors and employees against any liability
claims arising out of their work for the credit union.

NCUA does not permit indemnification of officials for egregious violations of their fiduciary duties.
Thus, a federal credit union may not indemnify an official for personal liability related to a matter
significantly affecting the members’ fundamental rights and interests if a court determined that the
decision made by the official amounted to gross negligence, recklessness or willful misconduct.
Matters affecting the fundamental rights and interests of members include charter and share insurance
conversions and terminations.

CREDIT COMMITTEE

Federal credit unions must make a decision on whether or not to have a credit committee. Article VIII
of the model bylaws provides two options.

If a federal credit union chooses to have a credit committee, the committee must consist of an odd
number of 3-7 members. The committee members are either elected by the federal credit union
members or appointed by the board. The credit committee reviews and acts upon loan applications.
It may appoint one or more loan officers and delegate the power to approve loans. Loans not approved
by a loan officer must be reviewed by the credit committee.
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If a federal credit union chooses to have no credit committee, the board appoints one or more loan
officers to provide the same function as a credit committee. A member has the right to appeal to the
board for a review of a loan denied by a loan officer. The board may also appoint a loan review
committee that serves as a mid-level review.

SUPERVISORY COMMITTEE

The FCU Act requires every federal credit union to have a supervisory committee. The supervisory
committee is composed of 3-5 members who are appointed by the board. One board member, other
than the financial officer or the compensated director (if there is one), may serve on the supervisory
committee. Members of the credit committee (if one exists) and employees cannot serve on the
supervisory committee. These limitations are in place due to the role of the supervisory committee as
an audit arm of the federal credit union and the need for independence. Committee terms are 1,2 or 3
years, as determined by the board.

RESEARCH TIP: Information on the supervisory committee’s
>\ responsibilities can be found in Chapter 5 of NCUA’s Examiner’s Guide.
wf Additionally, NCUA has added Appendix A to Part 715 and published a
J,Q manual on the topic, both of which detail the minimum procedures for

the supervisory committee audit.

Article IX of the model bylaws outlines the various responsibilities of the supervisory committee. The
supervisory committee acts as the watchdog of the federal credit union and conducts annual audits
and verification of accounts. The committee should review the performance of the federal credit union,
its officials and employees and make recommendations to the board for improvements that can be
made. The supervisory committee may employ certified public accountants and/or other independent
qualified persons to assist in its audit, account verification and clerical duties. In addition, if the full
board of directors is removed simultaneously, the supervisory committee fills in until a special meeting
is called to elect board members who will serve until the next annual meeting.

The supervisory committee may suspend any director, board officer or member of the credit
committee until the next meeting of the members. The vote must be unanimous. The supervisory
committee must then call a special meeting of the members to act on the suspension. The special
meeting must be held 7-14 days after the suspension.
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Further, by majority vote, the supervisory committee can call a special meeting of the members to
consider any violations of the FCU Act, regulations, the federal credit union’s charter and bylaws or to
consider any acts it deems to be unsafe or unauthorized.
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FEDERAL CREDIT UNION POWERS

The Federal Credit Union Act (FCU Act) gives credit unions the legal authority to perform certain acts

and activities, which are often referred to as the federal credit union’s powers. The FCU Act explicitly
describes several express powers and permits federal credit unions to exercise such incidental powers
as are necessary or requisite to carry on their business. NCUA details which incidental powers federal
credit unions have in Part 721 of its rules and regulations. In general, if an activity is not expressly stated
in the FCU Act and it is not an incidental power, a federal credit union may not engage in the activity.

It is important to note that although state-chartered credit unions are not created under the Federal
Credit Union Act, many states have taken language directly from the Act in creating state credit union
systems. Therefore, it is not unusual for state-chartered credit unions to have an almost identical set
of powers.

Express Powers

The FCU Act provides a long laundry list of express powers in which federal credit unions may engage.
These express powers are as follows:

> To make contracts;

> To sue and be sued;

> To adopt and use a common seal (and to alter it);

> To purchase, hold, and dispose of credit union property;

> To make loans to its members;

»  To make participation loans with other credit unions, credit union organizations and other financial
institutions;

» Toreceive shares from its members, other credit unions, certain political and governmental entities,
the central liquidity fund, and fromm nonmembers in the case of low-income credit unions;

» To invest its funds in permissible investments;

»  To deposit its funds in other U.S. financial institutions;

> To borrow funds (not to exceed 50 percent of its paid-in and unimpaired capital and surplus);

> To levy late charges on delinquent loan payments;

» To impress a lien on member shares and dividends to the extent any loan or dues and charges are
payable by a member;

» To sell negotiable checks, traveler’'s checks, money orders, and other similar money transfer
instruments to, and to cash checks and money orders for members and nonmembers within the
credit union’s field of membership, for a fee;
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>  To purchase, sell, pledge or discount eligible obligations of its members in an amount not to exceed
5 percent of its unimpaired capital and surplus;

> To sell all or part of its assets to another credit union, to purchase all or part of the assets of another
credit union, and to assume the liabilities of the selling credit union and those of its members;

» To invest in certain securities;

» To provide technical assistance to credit unions in Poland and Hungary, subject to any NCUA
regulations; and

» To exercise such incidental powers as may be necessary or requisite to enable to carry on effectively
its ordinary business.

Incidental Powers

As indicated above, the last power expressed in the FCU Act is the power to “exercise such incidental
powers as shall be necessary or requisite to enable it to carry on effectively the business for which it
is incorporated.” NCUA has provided a preapproved list of activities that are incidental powers.

RESEARCH TIP: NCUA has issued several legal opinion letters regarding
incidental powers activities, including Legal Opinion Letters 09-1021 regarding
¥ mortgage processing and services; 03-0308 regarding financial counseling
uf and investment advice; 03-0908 regarding payroll cards; 92-0908 regarding
Q political activities; 04-0223 regarding charitable contributions and 04-0133

regarding charitable foundations. Additional opinions can be found through
NCUA'’s search function.

If a federal credit union wants to engage in an activity that is not listed as an express power or one of
these preapproved activities, it can apply to NCUA to have the activity approved as an incidental
power. Section 721.4(c) provides the following three-prong test NCUA will use to determine if an
activity meets the definition of an incidental power:

1. Whether the activity is convenient or useful in carrying out the mission or business of federal credit
unions consistent with the FCU Act;

2. Whether the activity is the functional equivalent or logical outgrowth of activities that are part of
the mission or business of federal credit unions; and

3. Whether the activity involves risks similar in nature to those already assumed as part of the
business of federal credit unions.
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The rule does specify that federal credit unions can earn income from activities that are deemed to be
incidental powers.

Preapproved Categories

NCUA'’s incidental powers regulation contains preapproved categories of activities that are incidental
powers. These preapproved activities are as follows:

Certification Services. Federal credit unions engage in certification services when they attest or
authenticate a fact for their members’ use. Common examples are notary services, signature
guarantees, certification of electronic signatures and share draft certifications.

Charitable Contributions and Donations. Federal credit unions may make charitable contributions and
donations to the community. Charitable contributions and donations are gifts a federal credit union
provides to assist others through contributions of staff, equipment, money, or other resources.
Examples of charitable contributions include donations to community groups, nonprofit organizations,
other credit unions or credit union affiliated causes, political donations and donations to create
charitable foundations.

Charitable Donation Accounts. A charitable donation account (CDA) is defined as a hybrid charitable
investment vehicle that facilitates the charitable activities of federal credit unions by allowing for
investments with a higher expected return, within the safe and sound parameters the rule establishes.

MORE INFORMATION: Previously, only accounts which made charitable contributions or donations to
501(c)(3) charities were eligible to be treated as charitable donation accounts. However, in November
2023, the NCUA board unanimously approved a final rule which expanded the charitable donation
account rules to cover 501(c)(19) veterans’ organizations. This new rule took effect on [date].

Correspondent Services. Federal credit unions may provide services to other credit unions as long as
the federal credit union is authorized to provide those services to its own members or as a part of its
operations. Such services may include cashing and selling money orders, receiving share and loan
payments, cashing share drafts, processing loans and other back-office operations or member
services.

Parties to a correspondent services arrangement must establish a written agreement. The agreement
must outline the credit unions’ responsibilities under the service arrangement.
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Electronic Financial Services. If a federal credit union is authorized to provide a service or product, it
may do so through electronic means. Electronic services can include electronic funds transfers, online
transaction processing, account aggregation services and website hosting services.

Excess Capacity. Excess capacity is the excess use or capacity remaining in facilities, equipment or
services. The sale or lease of excess capacity is within a federal credit union’s incidental powers
provided that: 1) the federal credit union properly established the service or made the investment with
the good faith intent of serving its members; and 2) it reasonably anticipates that the excess capacity
will be used in future expansion of services to its members.

Financial Counseling Services. Financial counseling is a part of providing credit and savings
opportunities for members and part of the credit union business. Federal credit unions may provide
such services as estate planning, income tax preparation and filing, and investment and retirement
counseling. This category does not encompass activities that require SEC registration as a broker,
dealer or investment adviser.

Finder Activities. Federal credit unions are authorized to bring together outside vendors with their
members for the negotiation and consummation of transactions. The federal credit union acts as
“finder” by identifying outside parties in which it believes its members would be interested. The third
parties can include vendors of financial products as well as non-financial products and other financial
institutions. Examples of finder activities are negotiating group discounts on behalf of the members
and placing vendor advertisements in newsletters and as statement stuffers.

Loan-Related Products. This category encompasses activities, services and products a federal credit
union may engage in and provide to its members that are incidental to its express authority to lend to
its members. These products may include debt suspension agreements, debt cancellation agreements,
leases and letters of credit.

Marketing Activities. Federal credit unions may use this power to market membership in the credit
union as well as to advertise their products and services. Raffles, membership referral drives and
advertisements are classic examples of the exercise of this authority. NCUA has also issued a couple
of legal opinion letters which indicate this power may be used to offer services to nonmembers in a
limited and controlled manner in order to promote membership in the credit union.

MORE INFORMATION: NCUA'’s Legal Opinion Letters 02-0250 and 10-0756 discuss
offering limited services to nonmembers as a form of marketing to the wider community.

Chapter 1 — Fundamentals
Credit Union Compliance Roadmap 67 Section 6 — FCU Powers and Limitations



https://ncua.gov/regulation-supervision/legal-opinions/2002/wire-transfer-services
https://www.ncua.gov/regulation-supervision/legal-opinions/2010/permissibility-offering-free-coin-sorting-service-incidental-power

Monetary Instrument Services. Monetary instrument services are services that enable members to
purchase, sell or exchange various currencies and may include the sale and exchange of foreign
currency and U.S. commemorative coins. Federal credit unions may maintain accounts in foreign
financial institutions to facilitate member transactions.

Operational Programs. Operational programs are programs that a federal credit union establishes to
promote safe and sound operation and deliver products and services to members. A few examples
include remote tellers, debit cards, payroll deduction and services, direct deposit, lock box accounting
services and savings bond purchases and redemptions.

Stored Value Products. Stored value products are similar in function to traditional banking services,
but the medium is different. As with traditional banking, the credit union acts as an intermediary
between the member and the merchant. But instead of checks, the products include stored value cards
(such as prepaid cards), tickets, postage stamps and gift certificates.

Trustee or Custodial Services. Federal credit unions do not have express trust powers, but may serve
as trustees or custodians where that authority has been granted under other provisions of law.
Examples include powers granted by the Internal Revenue Code to act as a trustee or custodian for
member retirement, education and health savings accounts.

Impermissible Activities. As an example of the types of activities federal credit unions may not engage
in, NCUA has long held that credit unions have no authority to engage in the business of insurance.
Insurance involves additional risks rather than risks similar to the business of banking that federal credit
unions have already assumed. They can, however, bring together outside insurance vendors with their
members as a finder activity.

Asset Securitization

NCUA permits federal credit unions to issue certain securities as an incidental power. While NCUA has
not formally amended the incidental powers rule to list asset securitization as a “preapproved”
incidental power, it did issue Legal Opinion Letter 17-0670 on the topic and noted that in order to
participate in this activity, a federal credit union would need to submit an application to the agency as
addressed in section 721.4.
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MORE INFORMATION: For more information on how NCUA determines whether a federal credit
union is operating within its power, credit unions may review Chapter 32 of Examiner’s Guide.

PREEMPTION

Preemption is the legal concept that, in certain situations, federal law overrides or “trumps” state law
that addresses the same issue. This could occur if the FCU Act and NCUA'’s regulations conflict with
state or local laws.

Federal credit unions generally need to comply with state law. NCUA is not aggressive in preempting
state law and only explicitly preempts state law in lending and deposit-taking activities. In other areas,
most federal regulations will preempt inconsistent state laws, but only to the point that they are
inconsistent. Generally, if a state law is more protective of the consumer, it will not be considered
inconsistent.

Lending

NCUA'’s lending regulation formally outlines NCUA’s exclusive authority to regulate the rates, terms of
repayment and other conditions of federal credit union loans and lines of credit. Under section
701.21(b), NCUA preempts state laws that regulate the rates, terms of repayment and other conditions
of federal credit union loans and lines of credit including:

> Rates of interest and amounts of finance charges, including:
> The frequency or the increments by which a variable interest rate may be changed,;
» The index to which a variable interest rate may be tied;
> The manner or timing of notifying the borrower of a change in interest rate; and
»  The authority to increase the interest rate on an existing balance.
> Late charges;
» Closing costs, application, origination or other fees;
>  Terms of repayment, including:
>  The maturity of loans and lines of credit;
> The amount, uniformity and frequency of payments, including the accrual of unpaid interest if
payments are insufficient to pay all interest due;
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> Balloon payments; and
>  Prepayment limits.
> Conditions related to:
>  The amount of the loan or line of credit;
>  The purpose of the loan or line of credit;
>  The type or amount of security and the relation of the value of the security to the amount of the
loan or line of credit;
> Eligible borrowers; and

»  The imposition and enforcement of liens on the shares of borrowers and accommodation parties.

NCUA does not preempt state laws in the areas of lending that do not affect the terms and conditions
of the loan itself. For example: insurance laws; laws related to transfer of property; security interests
in property; conditions of default and collection costs and attorneys’ fees are historically governed by
state law. Normally, state laws in these areas would not be preempted. Also keep in mind that other
federal regulations, such as Regulation Z, may govern specific areas of lending.

An NCUA legal opinion letter from 2007 provides a good example of the distinction between the types

of state law this rule would and would not preempt. The letter addresses a California law which requires
a creditor to deliver a detailed notice to the borrower of its intent to dispose of a repossessed
automobile. At the outset it would seem that this law is of a type not typically preempted by NCUA as
it seems to govern default and repossession - areas of law historically governed by states and not
preempted by NCUA.

RESEARCH TIP: NCUA has issued several other legal opinion letters
addressing specific state laws, including Legal Opinion Letters 02-0638
>\ regarding California credit card disclosures; 02-0827 regarding a Connecticut
r law that prohibits accessing a HELOC with a card; 92-1131 regarding a
Q Pennsylvania law on mortgage fees; 02-0566 regarding the North Carolina

Mortgage Lending Act; and 02-0649 regarding the Georgia Fair Lending Act.
Additional opinions can be found through NCUA'’s search function.

However, the penalty for not providing the notice to the borrower as required by the state statute
does affect the terms of repayment, as failure on the creditor’s part to comply destroys the creditor’s
ability to recover from the borrower. Because this law attempts to affect the terms of repayment by
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placing additional burdens on lenders before they may recover deficiency balances, NCUA determined
that the law is preempted and does not apply to federal credit unions.

Ultimately, a determination on preemption will depend on the particular law involved and the extent
of that law’s attempt to regulate federal credit unions. There are numerous NCUA legal opinion letters
on preemption. If a credit union should encounter a state law that could possibly be preempted by

the FCU Act or NCUA’s regulation, the credit union might want to consult with its local attorney to get
an opinion on the details of the law and whether the law is in fact preempted.

Opening, Maintaining and Closing of Accounts

NCUA, in section 701.35 of its rules, preempts state laws affecting fees and other matters relating to
the opening, maintaining and closing of share, share draft or share certificate accounts. State laws
purporting to limit, prohibit or require fees or dividends would be preempted. NCUA has declared that
the following are preempted by section 701.35:

» State laws that regulate dividends on escrow accounts. Whether an account will receive dividends
and, if so, what the dividend rate will be are matters affecting the maintaining of a share account.
See, NCUA Legal Opinion Letter 91-0503.

» State laws regulating to dormant account fees and conditions. Federal credit unions have exclusive

authority to set their own dormant account policies and any fees relating to dormant accounts.
Federal credit unions do, however, need to comply with state escheat laws. See, NCUA Legal
Opinion Letters 06-1214.

> State laws attempting to establish or regulate a specific type of account. For example, a state law

which creates a specific consumer checking account and requires all financial institutions in the
state to provide such an account does not apply to federal credit unions. See, NCUA Legal Opinion
Letter 91-0747.

» State statutes that prohibit a financial institution from charging a fee for cashing a check drawn on

that financial institution for non-accountholders. NCUA determined that federal credit unions may
charge a fee to nonmembers for cashing “on-us” checks. See, NCUA Legal Opinion Letter 07-0743.
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RESEARCH TIP: NCUA has issued several other legal opinion letters addressing

specific state laws regarding accounts, including Legal Opinion Letters 98-
%»\ 0329 regarding a Maryland ATM fee law; 98-0926 regarding a Wyoming ATM
\&-Q law; 04-0259 regarding a Connecticut unclaimed property law; and 97-0331

L regarding a Massachusetts law on electronic banking. Additional opinions can

be found through NCUA'’s search function.

STATUTORY LIEN

The FCU Act provides federal credit unions with the power “to impress and enforce a lien upon the
shares and dividends of any member, to the extent of any loan made to him and any dues or charges
payable by him.” NCUA codified this power in section 701.39 and allows federal credit unions to apply
the statutory lien to any financial obligation owed by a member to the federal credit union.

MORE INFORMATION: A “statutory lien” is a legal term of art that refers to a lien on property
that is created by the law, rather than by contractual agreement. The statutory lien provided for
in the FCU Act is only one type of statutory lien.

Impressing the Lien

Impressing the lien is how the credit union makes the lien enforceable against the account. Under
section 701.39(c), a federal credit union may impress a lien in one of three ways:

> Notice may be given to a member by way of the account opening documentation;
> For loans, by giving notice of the lien through the loan documentation that is signed or otherwise
acknowledged by the member; or

» Through a bylaw amendment or policy, of which the member is given notice.

Credit unions are nearly uniform in their practice of impressing the lien by giving notice through
account opening and loan documentation.
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Notice

The notice must be written. It must disclose, in plain language, that
the credit union has the right to impress and enforce a statutory l
NAFCU NOTE

lien against the member’s shares and dividends in the event of

failure to satisfy a financial obligation and that the credit union may This post in NAFCU’s
enforce this right without further notice to the member. Compliance Blog

discusses section

Member 701.39 and the

Section 701.39(a) defines the term “member” to mean any member various requirements

who is primarily, secondarily or otherwise responsible for an which apply to

outstanding financial obligation to the credit union. This could statutory liens.

include an obligor, maker, co-maker, guarantor, co-signer,

endorser, surety or accommodation party.

Enforcing the Lien

Once a lien is impressed, no further notice needs to be given to the member before it is enforced. The
lien can be enforced only when a member is in default on an outstanding financial obligation. Under
section 701.39(d), a federal credit union enforces the lien by debiting funds in the account and applying

the funds to any “outstanding financial obligation due and payable to the credit union.”

Freezing Accounts

Section 701.39 does not provide federal credit unions with the authority to freeze funds a member’s
account when the member becomes delinquent on a financial obligation. In a 2002 legal opinion letter,

NCUA noted that section 701.39 permits a federal credit union to debit a member’s account “to the
extent of any of the member’s outstanding financial obligations” with the federal credit union.
However, the rule does not give a federal credit union the authority to freeze a member’s account and
create a share-secured loan. Federal credit unions must actually take the funds from the account to
enforce the lien.
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MORE INFORMATION: This does not mean it is illegal to freeze an account when a member is
delinquent. Credit unions are not prohibited from contracting for the right to freeze an account

by including appropriate provisions allowing them to do so in their account agreements.

Limitations on Enforcing the Lien

Federal credit unions should be aware that other federal or state law may supersede the statutory lien
or give other liens a superior claim to the funds. Section 701.39 puts federal credit unions on notice of
the possible existence of superseding federal or state law requirements by inserting the qualifying
language “except as otherwise provided by law.” The rule notes that it is the federal credit union’s
responsibility to determine whether such statutory or case law exists.

As an example of such a superseding law, Regulation Z prohibits a card issuer from offsetting any
funds held on deposit with the issuer by the cardholder against an obligation owed on a credit card
account. Thus, a federal credit union may not use its statutory lien power against a member’s shares
and dividends to satisfy a credit card debt. The member would need to give a consensual security
interest in the account before the federal credit union could offset such funds to satisfy a credit card
debt.

RESEARCH TIP: There are a few legal opinion letters on the application and use
-Q of the statutory lien. For example, NCUA Legal Opinion Letter 97-0423

L

discusses application of the lien in the context of negative share accounts.

EXPULSION

There may come a time when an FCU wishes to end its relationship with a particular member. This may
occur for numerous reasons, such as if the member has engaged in threats or violence against credit
union staff, or when a member is engaging inillegal activity. The process for removing a member from
the FCU’s membership is known as expulsion.

Federal credit unions are member-oriented, member-owned, and member-operated. For that reason,
federal credit unions must jump through some hoops before they can rid themselves of “troublesome”
members. Historically, the FCU Act only permitted two methods of expulsion - expulsion via non-
participation policy or through a special meeting of the members. However, in March 2022 Congress
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passed the Credit Union Governance Modernization Act (CUGMA), which added a third expulsion
option to the FCU Act: once NCUA adopted regulations implementing the law, FCUs would have the
ability to expel members “for cause” through a vote of the FCU’s board of directors. NCUA adopted a
final rule on this topic in Summer 2023, which updated the FCU model bylaws and took effect on
August 25, 2023. Thus, the FCU Act now permits expulsion in one of three ways, which are reiterated
in Article XIV of the model bylaws. Federal credit unions may expel a member through a special
meeting of the members, through a nonparticipation policy, or through a vote of the board of directors
if there is sufficient “cause” to expel.

NCUA has stated that the FCU Act provides all members with two basic rights - the right to vote at
elections and the right to hold par value in a share account. These rights cannot be terminated except
through the expulsion process.

Expulsion does not relieve a member of any liability to the credit union. Thus, a member would remain
liable for any outstanding loans owed to the credit union. However, the individual would no longer be
a member and could not obtain additional loans, open new accounts or continue using existing
accounts.

Special Meeting

Under this method of expulsion, a special meeting must be called in accordance with the bylaws.
Notice of the meeting must state the purpose of the meeting is to expel a member and no other
business may be conducted at the meeting. The member up for expulsion must have the opportunity
to be heard at the meeting. A two-thirds vote of the members present at the meeting is needed to
expel a member. The requirements for expelling a member are spelled out in Article XIV of the model
bylaws, and the procedures for holding a special meeting are spelled out in Article IV.

MORE INFORMATION: Neither NCUA nor the FCU Act has placed limitations on what can be the basis
of an expulsion at a special meeting. However, NCUA has indicated that a credit union can run afoul
of other laws by expelling a member in violation of those laws. For example, expelling a member due
to their age or race may be a violation of state and federal laws.

Nonparticipation Policy

The board may also adopt a nonparticipation policy. Nonparticipation is defined in the FCU Act as a
member’s failure to vote in elections or failure to purchase shares, obtain a loan or lend to the federal
credit union. If a federal credit union adopts a nonparticipation policy, it must provide notice to the
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membership within 30 days of the effective date of the policy. Once adopted, the policy may be
enforced to expel members that do not participate in the credit union.

Actions such as causing a loss to the credit union or verbally abusing staff members cannot be
considered nonparticipation. To expel members for these and similar other actions, federal credit
unions must make use of the special meeting and vote.

For-Cause Expulsion

As explained above, the implementation of CUGMA means FCUs can now use “for cause” expulsion.
Under this option, members who have engaged in specific types of misconduct may be expelled via a
two-thirds vote of the FCU’s board of directors.

To utilize “for cause” expulsion, FCUs must first adopt the update Article XIV of the model bylaws, and
must provide a notice of the new expulsion method to “each member.” According to the bylaws, this
notice requirement can be satisfied by simply providing a copy of Article X1V of the bylaws, or by using
the “standard disclosure notice” provided in an appendix to the model bylaws. Once these steps have

been completed, an FCU can use “for cause” expulsion to expel a member who has engaged in the
following types of misconduct:
e A substantial or repeated violation of the membership agreement;
e A substantial or repeated disruption to the operations of the credit union (including dangerous
or abusive behavior); or

e Fraud, attempted fraud, or conviction of other illegal conduct in relation to the credit union.

With regards to violations of the “membership agreement,” the

preamble to the final rule clarifies that
“membership agreement” also includes documents provided at NAFCU NOTE

account opening, such as the “terms and conditions of FCU ] ]
) o ) _ This post in NAFCU'’s
membership and conditions of account being opened.” A single ]
) ) ) ) Compliance Blog
substantial violation of such agreements provides grounds to )
] ) discusses some
expel, but the final rule and bylaws do not define the term .
. o ) ) ) compliance
substantial.” Instead, NCUA grants FCUs discretion to determine ] )
i . ) considerations for the
what types of violations would be substantial to them. For non- i
) ) ) ) ) ) for-cause expulsion
substantial violations, the rule provides for expulsion if the |
rule.
violation is “repeated.” The FCU model bylaws provide that an

FCU must provide a warning notice when the first non-substantial
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violation occurs, and that grounds for expulsion will exist if the violation occurs again within the next
two years.

Disruptions to the operations of the credit union can also provide grounds to expel. Disruptions also
include dangerous or abusive behavior, which is defined as: “violence, intimidation, physical threats,
harassment, or physical or verbal abuse of officials or employees of the credit union, members, or
agents of the credit union.” As with violations (discussed above), a disruption can be either substantial
or repeated. The term “substantial” is not defined in the final rule or the bylaws, and thus FCUs have
discretion to determine which types of disruptions will be substantial. Substantial disruptions will
provide immediate grounds to pursue for-cause expulsion, whereas non-substantial disruptions
require the FCU to send a warning letter and will only provide grounds for expulsion if they occur again
within two years after providing the warning letter.

Finally, the bylaws allow a FCU to pursue “for cause” expulsion when a member has engaged in fraud
or attempted fraud, even if the member has not been criminally convicted. The bylaws also permit an
FCU to expel a member for “other illegal conduct,” but only if there has been a criminal conviction for
the conduct and only if the criminal conduct relates to the credit union.

Notably, the bylaws state that expulsion “shall be done individually, on a case-by-case basis,” and
prohibit FCUs from expelling an entire class of members. The preamble clarifies that this means an
FCU cannot expel all members who have caused a loss through a single expulsion vote. Instead, the
FCU would need to follow the “for cause” expulsion process for each individual member who has
caused a loss.

Once an FCU has determined that cause exists to expel a member, it can present the expulsion to the
board of directors for a vote. If two-thirds of a quorum of the board vote to expel, then the member
must be provided a notice in writing, which will provide the reasons for the expulsion. According to
the model bylaws, this notice must contain information such as relevant dates, the grounds for
expulsion (providing sufficient detail for the member to understand the grounds), the member’s right
to request a hearing, and (if applicable) any effect the expulsion will have on the member’s accounts
or loans at the credit union. Upon receiving the notice, the member will have 60 calendar days to
request a hearing. If the member does not request a hearing within 60 calendar days, the membership
will be terminated.

If a member requests a hearing before the 60 calendar days have expired, then the FCU will be required
to hold a hearing in which the member must be provided with a “meaningful opportunity” to present
their case orally to the FCU board. According to the bylaws, the FCU must allow the member to present
oral statements via videoconference or (if the member cannot participate in videoconference) a
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telephonic hearing. Alternatively, the member may choose to provide a written submission instead of
oral statements. After the hearing, the bylaws require the board of directors to vote again on the
member’s expulsion within 30 calendar days. If the board once again votes to expel, the FCU will be
required to provide a written notice of expulsion - this notice must provide information regarding the
effect of expulsion on the member’s account or loans and must notify the member that complaints
related to the expulsion can be submitted to the NCUA’s Consumer Assistance Center.

Members who are expelled via “for cause” expulsion must be given an opportunity to request
reinstatement. Members can be reinstated with a majority vote of a quorum of the FCU’s board of
directors or a majority vote of the members present at a special meeting or (if scheduled within 90
days of when the member requests reinstatement) annual meeting. FCUs are only required to hold a
board vote or meeting of the members to consider a member’s first reinstatement request. FCUs have
discretion regarding whether to allow or consider subsequent reinstatement requests.

LIMITATION OF SERVICES

Federal credit unions do have options other than expulsion for members that cause a loss, are verbally
abusive or demonstrate other behaviors that may be harmful to the federal credit union. Federal credit
unions can establish a limitation of services or member in good standing policy. Article Il of the model
bylaws includes a statement that the board may adopt a limitation of services policy and includes a
description of a member in good standing.

Prior to 2023, the FCU model bylaws contained a specific definition of “member in good standing,”
which defined the specific misconduct that could justify limiting services to a particular member. With
the 2023 updates to implement CUGMA, however, the definition of “member in good standing” was
amended. Under the most recent version of the model bylaws, any conduct that could give rise to “for
cause” expulsion (discussed above) will also justify limiting services to the member. Notably, the
limitation of services process is faster than “for cause” expulsion, as there is no requirement to wait at
60 calendar days, and therefore may be a useful tool for FCUs which need to act quickly to stop
member misconduct.

While the two basic rights to maintain a share account and vote in elections cannot be limited, federal
credit unions may establish a policy that restricts other services to certain members. Members must
be given notice of the policy before it is enforced. Some examples are:
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> Denying an abusive member access to services that involve contact with credit union staff, such as
in-person transactions at teller or drive-thru windows;

» Denying loan services to members that have caused the credit union a loss; or

> Denying ATM card services to members that have violated the agreement by abusing their ATM
privileges.

NCUA has noted that a mere suspicion of a member’s activities would not constitute a rational basis
for suspending a member’s services. Additionally, NCUA makes a point of noting that contract
provisions and state and federal law (such as the Equal Credit Opportunity Act) could affect a federal
credit union’s ability to institute a limitation of services policy.
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FIELD OF MEMBERSHIP

In general, federal credit unions may only serve their members. Each federal credit union has its own
distinct field of membership, which defines the persons and entities who may qualify as members. A
federal credit union’s distinct field of membership is specified in Section 5 of its charter.

TYPES OF CHARTERS

The FCU Act recognizes three types of federal credit union charters — single common bond, multiple
common bond and community. Single common bond federal credit unions may have an occupational
or associational common bond as its field of membership. A multiple common bond credit union serves
multiple groups, each of which has its own occupational or associational common bond. A community
credit union serves a field of membership defined by geographic boundaries. The requirements for
each type of charter are outlined in NCUA’s Chartering and Field of Membership Manual (FOM Manual).

MORE INFORMATION: The FOM Manual contains information for credit unions about how to
amend their field of membership, which requires an application to and approval from NCUA. It
also contains information about converting from one charter to another, mergers and spinning-
off a portion of a field of membership into a new credit union. The requirements for these
actions can vary between charter types.

Occupational Common Bond

An occupational common bond field of membership will include persons and entities that share the
common occupational bond, usually a specific employer. NCUA permits occupational common bonds
to be established in one of five ways:

> Employment in a single corporation or other legal entity. Employment may include a contractual
relationship equivalent to employment;

> Employment in a corporation or other legal entity with a controlling ownership interest (not less
than 10 percent) in or by another legal entity;

»  Employment in a corporation or other legal entity which is related to another legal entity;

»  Employment or attendance at a school; or

>  Employment in the same trade, industry or profession.
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EXAMPLE

Section 2.1LLA.1 of the FOM Manual contains many examples of field of membership clauses
illustrating a valid common bond for this type of charter. For example, “Employees of the
Buffalo Manufacturing Company who work in the United States.” or “Employees of and
students attending Georgetown University.”

The corporation itself may also be included in the common bond. If so, it will be mentioned in the last
clause in Section 5 of the credit union’s charter.

In the case of a trade, industry or profession (TIP), the occupational common bond is not based on a
specific employer, but rather by virtue of producing similar products, similar services or participating
in the same type of business. A TIP field of membership cannot be added to a multiple common bond
federal credit union - it is only available to single common bond federal credit unions.

A TIP may also include in its membership employees of vendors, suppliers and contractors that have
a “strong dependency relationship” and work directly with other types of entities within the industry.
A “strong dependency relationship” exists when the absence of one entity is likely to cause the other
entity’s revenue, functionality or productivity to decline. Indicators of a strong relationship include
regularly performing work at facilities directly related to the industry or the degree to which work
practices adapt to the changing needs of the industry.

A federal credit union’s occupational common bond does not have to include a geographic
component, but one may be included (i.e., employees of LMN Corporation who work in Newark, NJ).
A geographic limitation will often be required for a TIP.

EXAMPLE

Section 2.11LA.1 of the FOM Manual also contains an example of a field of membership clause
that establishes a common bond under a TIP charter: “All licensed nurses in Fairfax County,
Virginia.”
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Associational Common Bond

An associational common bond federal credit union may include in its field of membership all members
and employees of an association. The simple fact that the association exists is not enough to show a
common bond. First, an association must meet a threshold requirement in order to be added to a
federal credit union’s field of membership - the association cannot have been formed “primarily for
the purpose of expanding” federal credit union membership. If the association does not meet the
threshold test, NCUA will deny the addition of the association to the federal credit union’s field of
membership.

So, what does NCUA mean by “primarily for the purpose of expanding membership?” While the FOM
manual itself does not provide much context, the preamble to the rule provides some guidance on
what “primarily” means:

“... The Board intends for the word “primarily” to be given its plain English definition. For
purposes of this rule “primarily” means: for the most part; essentially; mostly; chiefly;
principally.”

EXAMPLE

Section 2.l1II.A.3 of the FOM Manual contains examples of field of membership clauses
illustrating a common bond, for example “Members of the University of Wisconsin Alumni
Association, located in Green Bay, Wisconsin” or “Members of the Shalom Congregation in
Chevy Chase, Maryland.”

If an association meets the threshold requirement, NCUA will look at the “totality of the circumstances”
to determine if the association’s members truly share a common bond. A common bond will consist of
individuals and/or groups whose members participate in activities developing common loyalties,
mutual benefits and mutual interests. The totality of the circumstances test considers the following
factors:

> Whether the association provides opportunities for members to participate in the furtherance of
the goals of the association;
> Whether the association maintains a membership list;

> Whether the association sponsors other activities;
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> Whether the association’s membership eligibility requirements are authoritative;

> Whether members pay dues;

> Whether the members have voting rights. To meet this requirement, members need not vote
directly for an officer, but may vote for a delegate who in turn represents the members’ interests;

> The frequency of meetings; and

> Separateness. Corporate separateness exists when the credit union and the association do not have
intermingled business transactions, accounts and corporate records. Associations already part of
the credit union’s field of membership that do not meet the corporate separateness factor will be
grandfathered in if subject to a quality review.

When applying the test, NCUA places primary emphasis on the first four factors. However, the agency
considers all of the criteria together to determine if an association has a common bond. No one factor
alone is determinative.

A federal credit union’s associational common bond does not have to include a geographic limitation,
but a federal credit union may choose to limit its field of membership to a certain geographic location.

Multiple Common Bond

Multiple common bond federal credit unions serve numerous separate single associational and
occupational common bond groups. Each group must have its own common bond and each group
must be within the service area of the credit union. However, the separate groups do not need to have
a consistent or similar common bond. Separate occupational common bond groups are often referred
to as “select employee groups” (or SEGs). While a multiple common bond credit union can serve
multiple SEGs, it may not serve a TIP group.

Certain SEG contractors may also qualify for membership. For example, individuals who regularly work
for an entity that is under contract to the sponsor of the SEG listed in the federal credit union’s charter
can also become members of the credit union if there is a “strong dependency relationship” between
the sponsor and the SEG. A “strong dependency relationship” requires the sponsor and SEG to rely
on each other as measured by a pattern of doing business regularly and documented by the number,
term length and dollar volume of contracts between them.

A multiple common bond charter may also combine individual occupational groups that each consist
of employees of a retailer or other business tenant of an industrial park, a shopping mall, office park
or office building (each “a park”). The park must be within the credit union’s service area and each
tenant must have fewer than 3,000 employees working at a facility within the park. To qualify for
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membership, the employee must work regularly at the park and join the credit union while the retail or
business is a park tenant.

To add a group to its charter, each group must have its own common bond and be within the service
area of the federal credit union. A federal credit union’s service area is the geographic area that can
reasonably be served by its service facilities. A service facility is defined as a place where shares are
accepted for members’ accounts, loan applications are accepted or loans are disbursed. This definition
includes:

> A federal credit union owned branch,

> A mobile branch,

> An office operated on a regularly scheduled weekly basis,

> A federal credit union owned ATM,

» A federal credit union owned electronic facility that meets the service facility definition, or

> A shared branch or shared branch network location including a shared electronic facility or ATM
that meets the service facility definition.

Effective December 27, 2021, NCUA updated the definition of service facility to include shared
branches or shared branch network locations regardless of whether the federal credit union has an
ownership interest in the service facility, or the service facility is local to the federal credit union and
the federal credit union is an authorized participant in the service center.

MORE INFORMATION: The preamble to the 2016 field of membership rule explains a federal
credit union’s internet website is not a service facility. The preamble to the November 2021
field of membership rule confirms that a credit union’s internet website is not a service facility.
NCUA Legal Opinion Letter 11-0965 states video-teller machines can qualify as service

facilities in certain situations.

NCUA also requires a federal credit union to determine the stand-alone feasibility of groups that seek
to be added to the field of membership of an existing multiple common bond credit union. Generally,
this requires the federal credit union to demonstrate, with documentation, that the group does not
have the ability to form its own credit union. The fewer members in the group, the less requirements
and documentation are required. Groups of fewer than 3,000 members do not need to demonstrate
an inability to form their own credit union.
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EXAMPLE

Section 2.V.A.7 of the FOM Manual contains illustrations of community field of membership
clauses, for example “Persons who live or work in Green County, Maine” or “Persons who
live, work, or worship in the Binghamton, New York, Core Based Statistical Area, consisting

of Broome and Tioga Counties, New York.”

Underserved Areas

Multiple common bond credit unions may also add underserved areas to their fields of membership.
An “underserved area” is one that:

1. Is a well-defined local community (as defined by the rules for community charters);
2. Meets the definition of an “investment area” under 12 USC § 4702(16); and
3. Is “underserved by other depository institutions” based on data of the NCUA Board and the federal

banking agencies.

Underserved areas can be added without regard to location and the same area can be served by more
than one federal credit union. A federal credit union has two years from the date the underserved area
is added to its charter to establish an office or service facility in the community. For underserved areas,
a service facility does not include ATMs or shared ATMs,

Community

Under a community charter, a federal credit union may serve persons, businesses and other legal
entities in a certain geographic area. A federal credit union may choose to serve one or all of the
following types of affinity groups within the defined community: persons who live in, worship in, attend
school in or work in the community. Additionally, federal credit unions may also serve businesses and

other legal entities located in the defined community.

To receive NCUA approval, a community’s proposed geographic area must have clearly defined
boundaries and must be either: (1) a well-defined local community or (2) a rural district. “Well-defined”
means the proposed area has specific geographic boundaries, such as a city, township, county, school
districts or a clearly identifiable neighborhood.

The well-defined local community requirement is met if one of the following applies:
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» The area is a recognized Single Political Jurisdiction (SPJ), such as a city, county, or their political
equivalent, or any portion thereof.

> The area is all or part of a Combined Statistical Area (CSA) or Core Based Statistical Area (CBSA),
as determined by the U.S. Census Bureau, including a Metropolitan Statistical Area. The CSA or
CBSA, or portion thereof, must be contiguous and have a population of 2.5 million or less people.
Individual portions of a CBA or CBSA do not have to conform to internal boundaries, such as
metropolitan division boundaries.

» The area is contiguous and there is compelling evidence of common interests or interaction such
that the area is a local community. Federal credit unions must submit a narrative demonstrating the
area is a local community. Federal credit unions may use the factors listed in Appendix 6 to the
FOM Manual when drafting its narrative.

NAFCU NOTE \

For more on drafting a narrative that demonstrates common interests or interaction, check

out this NAFCU Compliance Blog post.

The FCU Act requires NCUA to define what constitutes a “rural district.” NCUA has defined a rural
district as an area of any geographical size that meets these criteria:

> The proposed district has well-defined, contiguous geographic boundaries;

>  The total population of the proposed district does not exceed 1,000,000;

»  The population meets one of the following:
> either more than 50% of the proposed district’'s population resides in census blocks or other

geographic units that are designated as rural by either the CFPB or the U.S. Census Bureau, or

» the district has a population density of 100 persons or fewer per square mile; and

> The boundaries of the well-defined rural district do not exceed the outer boundaries of the states
that are immediately contiguous to the state in which the credit union maintains its headquarters.

MORE INFORMATION: In 2016, NCUA amended the FOM Manual to give credit unions more
flexibility in meeting the “well-defined local community” requirements. These amendments were
the subject of litigation, prompting NCUA to issue additional amendments in 2018. The litigation
has since been resolved and NCUA issued a rule in 2020 to address the results of the litigation.
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Low=-income Credit Unions

While not a field of membership type, credit unions that serve predominantly low-income individuals
can obtain a low-income designation from NCUA. Credit unions with the low-income designation are
given greater operational flexibility in certain areas such as the following:

> Accepting insured nonmember deposits;
»  Exemption from the aggregate loan limit for member business loans; and

» Offering secondary capital accounts.

Low-income credit unions may also participate in special funding programs such as the Community
Development Revolving Loan Program for Credit Unions.

To receive the designation, a credit union must serve predominantly low-income individuals. “Low-
income” individuals are defined as those members:

> Who make less than 80 percent of the average for all wage earners as established by the Bureau of
Labor Statistics; or

>  Whose annual household income falls at or below 80 percent of the median household income for
the nation as established by the Census Bureau.

RESEARCH TIP: NCUA has issued a number of resources on the low-income

L

o designation: Low-Income Designation webpage, Low-Income Designation Fact
Sheet and guidance on Maximizing the Low-Income Designation.

Other Persons Eligible for Membership

A federal credit union may choose to include in its field of membership other groups that, while not in
the primary field of membership, have close ties to those in the primary field of membership. A federal
credit union may choose to include the following:

> Employees of the federal credit union;

> Retired federal credit union employees;

> Volunteers, such as volunteers that work at a sponsor group;

>  Spouses of persons who died while within the field of membership;

> Businesses and other legal entities in the charter, such as the sponsor corporation;
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» Honorably discharged veterans of the U.S. Armed Forces,
»  Members of the immediate family or household; or

> Organizations of such persons.

If a federal credit union wants to include these persons in its field of membership, they must be listed
in its charter.

For members of the immediate family or household, it is not necessary that the primary member joins
before his or her immediate family or household members may join. Immediate family is defined to
include a spouse, child, sibling, parent, grandparent or grandchild (this includes stepparents,
stepchildren, stepsiblings and adoptive relationships). Household is defined as persons living in the

same residence maintaining a single economic unit.

NAFCU NOTE \

This NAFCU Compliance Blog post provides more details on when immediate family is

eligible for membership, including a helpful flowchart.

The phrase “organizations of such persons” means a group comprised solely of persons within the field
of membership. If a credit union’s charter includes this phrase, these organizations may join the credit

union.

NAFCU NOTE L

This NAFCU Compliance Blog post discusses NCUA’s proposed rule regarding Field of

Membership and secondary members. The rule proposes to amend the eligibility of immediate
family members of decedents. The amendment would “update the definition of secondary
members for each common bond type to include every member of a decedent’s immediate
family or household for a 6-month period following the decedent’s passing.” Additionally, it
would also allow people working remotely to be within the FOM of a community-chartered
FCU if the organization they’re working remotely for is headquartered in the community.
However, the rule is still proposed and has not yet been finalized.
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COMMON BOND ADVERTISING REQUIREMENTS

In a past legal opinion letter, NCUA explained federal credit unions must avoid “overly expansive”

advertising that indicates membership in a federal credit union is “open to anyone.” Such language
can violate the accuracy requirements under section 740.2 because implying that membership is open
to everybody indicates that common bond requirements do not apply. NCUA considers such
advertising inaccurate or deceptive. Violating these rules can lead to penalties ranging from a Cease
and Desist Order to divesting an associational group from the field of membership so federal credit
unions should review advertising accordingly.

SERVICE TO BUSINESSES AND ORGANIZATIONS

Federal credit unions may offer services to businesses and organizations. Businesses may obtain share
accounts as well as loans. Business loans are covered by NCUA’s Member Business Loans/Commercial
Lending regulation (12 CFR Part 723), which is discussed in Chapter 3, Section 1. This section will

discuss general issues to consider for serving businesses and other organizations.

Field of Membership

As with individuals, a business or organization must be within a federal credit union’s field of
membership. A business or organization may be within the field of membership in three ways:

1. ltislocated within the credit union’s geographic boundaries (only for community-chartered federal
credit unions);

2. It is specifically listed in the credit union’s charter; or

3. The charter language includes the phrase “organizations of such persons”, and the business or
organization is composed exclusively of persons within the field of membership.

>\ RESEARCH TIP: NCUA'’s Legal Opinion Letter 98-0618 is especially helpful
-Q in understanding the membership eligibility requirements for businesses
} and organizations.
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